Administrative Law with Professor Busby

What will we be studying?

- tribunals, government agencies

- Tribunals ~ judicial review

  - How do judges review the tribunals’ decisions?

  - How do the tribunals make their decisions?  What procedures do they use?

- Substantive review ~ nothing wrong with how they come to their decision, but with the content of their decision ~ made an error in law.

  - courts can only intervene where the error in law is clear & obvious (patent & unreasonable)

  - not an appeal, but a review

An Example

- The Law Society of Manitoba

a.  Rate-Setting:  suggested fees

b.  Licensing:  getting your call; maintaining your license

c.  Dispute Resolution:  between clients & lawyers (over communication, fees, etc.)

d.  Sanctions:  professional discipline

When reading cases, first explore the power(s) exercised by the tribunal

Why have some tortious conducts been removed from the court system & assigned to tribunals?

  - more accessible

  - faster recovery of $$$

  - cons:  fault becomes irrelevant



  much lower pay-outs



  taken out of the public eye; loss of accountability

Why do we have licenses?

  - revenue raising

  - to ensure public safety

  - accountability

  - to allocate scarce resources (ex. fishing)

- (governmental) standards maintenance

Creatures of Statute

- Virtually all agencies we will be looking at are created by statute.  Always go back to the originating statute

  - exception:  labour arbitrators (governed by common law principles of procedural fairness)

  - statutes are often silent about procedure or are too vague.


- however, where the statute is clear, common law principles are unnecessary & irrelevant

- some are closer to government (ex. immigration); others are further away (ex. Law Society)

What’s in a Name?

- there aren’t any procedures attached to names; they are interchangeable (ex. tribunal, board, agency)

Unreasonable Expectations

- It is unreasonable to expect to have an oral hearing every time



A History

Three Phases:

1.  “Grandfathered” Phase

2.  Formal/Threshold/Classification of Function

3.  Functional Approach/Procedural Fairness Continuum

Shift from Phase One to Phase Two
- the case that ‘started’ administrative law:  Cooper v. Wandworth (1863)


- moved us from “grandfathered” phase to formal/classification of function phase


- the threshold question was, “Is this a judicial or merely an administrative decision?” 



- Judicial decisions required procedural fairness.  



- Administrative decisions had no requirement of procedural fairness.

Shift from Phase Two to Phase Three
- the case of Haldimand-Norfolk signalled a move away from formal approach to the functional phase

- now we ask, “What degree of procedural fairness is necessary here?”

- useful metaphor:  procedural fairness continuum
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- “procedural fairness continuum” is synonymous with “content of procedural fairness”

Factors to be Considered
1.  What does the statute say?  What inferences can be drawn from its silence?

2.  What rights are affected?

3.  Is the process adversarial?  Are facts in dispute?  Is there a lis/lis inter partes?  Is this a bi-polar dispute?

4.  Is it a policy or a substantive decision?  Is it a political decision?  Once the facts are determined, is there only one right answer?  


  - If yes, then it is a substantive decision.  


  - If it is a political decision (more than one right answer), there will be less procedural fairness.  


  - Substantive decisions will have higher degree of procedural fairness.

Nicholson v. Haldimand Police (1978)

- makes cases pre-1978 good only for historical purposes

  - even cases in 1980s should be read with suspicion.  Still weren’t sure what to make of Nicholson.

- UK was way ahead of us ~ see Ridge v. Baldwin (1960s)

- What agency was at work here?

Board of Police Commissioners.

- What was their function?

In charge of employment (in this case, firing)

- Procedural issue:  could Board fire a constable who had served for less than 18 months without giving him notice, reasons or allowing him a chance to respond (see p.2)?

- What Laskin seems to say:  administrative decisions lead to fairness; judicial decisions lead to natural justice.

  - if one accepts this interpretation, one might think that we were keeping the formal/classification approach, only changing it slightly

- Now, the law has evolved to the point of using a continuum ~ to indicate this, we primarily use the language of ‘procedural fairness’

- What factors should we consider?

  1.  Statute:  doesn’t say much.  Full constables are entitled to an oral hearing.  What should we infer from the statute’s silence?


- entitled to something less than an oral hearing

  2.  Rights affected:  livelihood.  However, he is still on probation.

  3.  Adversarial?:  police officer vs. supervisor.  Classic dispute arbitrated by neutral third party.  Facts are in dispute.

  4.  Policy?  No, substantive.

- virtually all the factors point to a high degree of procedural fairness.  Statute, however, precludes a full oral hearing.

Baker v. Canada
- What agency was at work here?

  - Immigration officers.  Rubber-stamped by Minister.  Officer Lorenz really made this decision.

- What is government trying to achieve?

  - Official policy ~ open door policy

  - Humanitarian & Compassionate (H&C) grounds specifically ~ an exception to the general rule.  Policy considerations come into play:  marriage, established in the community

- What level of procedural fairness was requested?

  - Reasons, notice & an interview (with herself & her children).  Wanted to have counsel present.  Also wanted a decision free from bias.

- Two Prongs of Procedural Fairness:
  1.  Fair Hearing

  2.  Rule Against Bias

- she won a right to reasons & on reasonable apprehension of bias issue

- What factors did the court look at?

  1. Nature of the decision being made


- judicial vs. administrative


- adversarial nature

  2.  Nature of the statute


- Inference drawn from silence is that they get to set-up their own procedures & we should respect that.  Different from decision in Haldimand.

  3.  Importance to individual:  extremely high.

  4.  Policy?  Yes, it is discretionary.  However, it is solely about her (in that way it is substantive).

Discretion & Remedies
- Where there has been a breach, are there still times when the court won’t grant a remedy?

- What kind of remedies can you get in Administrative Law?

Generally, the court doing the judicial review cannot impose a new decision/overturn & substitute.

What can they do?

   Three Most Important Remedies:


1.  Certiorari (quash their decision)


2.  Prohibition (prohibit them from hearing a case)


3.  Mandamus (compel them to do something)

ex. In Glenwood, applicant seeking certiorari & mandamus
- note Ontario & federal level have dispensed with Latin terms, probably no longer subject to ancient technical limitations.

- one major limitation:  equitable/discretionary remedies

See notes from Jones & de Villars (situations where judge may exercise his discretion):

  Discretionary Factors

a.  applicant has waived his right to object


b.  unreasonable delay


c.  applicant’s conduct


d.  alternative remedy


e.  granting remedy would be futile (outcome unchanged)

Analysis of a Procedural Fairness Problem
1.  Where does this fall on the procedural fairness continuum?

2.  Specific procedural rule/issue

  ex. Disclosure; notice; bias.

3.  Whether or not judge should exercise his discretion

  - consider the relevant factors.

We will look at 3 types of cases:

  1.  Decision made by a political actor (nature of the decision-maker)

  2.  Where body is merely used to recommend/inquire/investigate (nature of the decision)

  3.  Licensing (nature of the right)

- all fall at the low end of the continuum; do any fall off the continuum?

Nature of the Decision-Maker
Roberts v. R.M. Glenwood
- Pro-Gilt is seeking a conditional use permit (to use their land contrary to zoning under certain conditions) for a hog barn

- Actors:  municipality/municipal council



    technical committee ~ advisory position

- Procedural Problem:
disclosure (council sought expert advice without telling public about it)





type of hearing ~ should public have had a chance to respond?





bias ~ had council already made up its mind?

- Remedies:  certiorari & mandamus (see 1st paragraph)

  - really wanted another hearing; stalling to create political pressure

- Where does it fall on the continuum?  Low.

  - it is a political decision made by an elected body

  - similar to Caddy Lake in that interests are affected by not property rights

  - statute:  says a hearing is required.  That’s about it.

  - not truly adversarial (though some facts are in dispute)


- a policentric dispute


  - some overlap


  - some are subsumed in others


  - some are totally opposed


  - policentric disputes generally



fall lower on the continuum,



as would the driver’s license



scenario:



- truly adversarial decision (tripartite) would be drawn like so:


Inuit Tapirisat case

- action brought by way of statement of claim; normally in administrative law cases, applications are used

- sometimes called a ‘collateral attack’ on administrative decisions where personal injury results

- Where do CRTC decisions fall on the procedural fairness continuum?

  - fairly high, due to statute

  - anyone can make written submissions.  May normally make oral submissions as well.

  - statute trumps the other factors (though there usually is a lis inter partes too)

- Where do Cabinet decisions fall?

  - very low, due to the nature of the decision-maker


- it is a political body

  - however, statute may mandate higher procedural fairness

- Here:

  1.  Statute says nothing ~ low

  2.  There is a lis inter partes ~ high

  3.  Rate-setting power ~ low

  4.  Policy decision ~ low

- Inuit Tapirisat’s rights here:

  1.  Cabinet must consider your petition & make a ruling on it at some point

  2.  Cabinet does not have power to make the first ruling in these types of cases (must be considered by CRTC first) ~ “condition precedent”

- may come to some different conclusion in a case where the statute is different, or where individual right or concern is at issue (see p.53)

Conway v. A-G Ontario (1991)

- Three decision-makers:

  1.  Hospital Administrator:
deciding whether he is “dangerous”






very limited discretion

  2.  Lieutenant-Governor Board of Review:
review decision on Hospital Administrator 






(in re: dangerousness)









also do annual reviews of people who were 






not competent to stand trial

  3.  Lieutenant-Governor:  makes actual decision, upon recommendation from his BOR

- Where do these decisions fall on the procedural fairness continuum?

  1.  Administrator:  LOW


( statute?  Silent


( emergency situation = low


( nature of right?  Very high


( policy decision?  No.  It was about one person.  Focused on individual = substantive.  Highly fact-based.  High.


( adversarial?  Well, facts are in dispute.

  2.  Board of Review:  HIGH


~ high level of procedural fairness = approaches a trial-type hearing


( individual nature of the right


( statutory provisions


( lis inter partes

( substantive decision

  3.  Lieutenant-Governor:  HIGH


~ falls right on the line


- may qualify for an oral hearing (see p.63)


( individual right


( nature of the decision-maker

Nature of the Decision Being Made
- what if body is only investigating, recommending or advising?

  Prior to Nicholson:
classified as administrative





Natural justice/procedural fairness not required





Only protections would come from statute

  Post-Nicholson:
a functional approach.  Avoided stereotyping these decisions.

- must inquire into whether they truly are only recommending, or whether they are indeed making the decision.

  Ex. Mondesir:  only advising/investigating

  Ex. Conway:  real decision made by Board of Review.  Lieutenant-Governor generally just rubber-stamps their recommendation.

Mondesir case

- Two decision-making bodies:

  1.  Complaints committee


- an investigating body (akin to a prosecution)


- only discipline power:  they may issue a formal caution


  - to do so, they must first hold an oral hearing

  2.  Discipline committee


- make determinations of guilt & provide a sentence

- Where do they fall on the procedural fairness continuum?

  1.  Complaints Committee:


( lower, because there is an alternate remedy (will go before Discipline Committee)


( not a policy decision, but substantive


( nature of the right?  His livelihood?  But it’s not at stake, yet.  Not it’s only his reputation that may be affected.


( statute ~ says no hearing is required


( adversarial?  Yes.  Facts are in dispute.  Not your usual “triad” though.


( nature of the decision:  what is the committee doing?  Merely investigating.

  - Here, he likely had a chance to make written submissions, other evidence was likely disclosed to him.  Would be involved in investigation.

  - practical problem:  it would take too long!  Time constraints.  Efficiency concern.

  2.  Discipline Committee:


- very close to a trial-type hearing.  


  - full disclosure


  - required notice


  - rules regarding evidence


  - can call witnesses & has a right to cross-examination

When faced with an “investigating” or “recommending” body, we must stop & look at where the decision is truly being made.

Public Inquiries
Duties:

  1. Fact-finding

  2.  Making recommendations to ensure problem doesn’t happen again.

- also perform somewhat of a discovery role; furthers civil proceedings.

- may be used by politicians to “placate & avoid”

- can also be used to inform & education the public; dissipate public concern.

In Manitoba, public inquiries are governed by The Evidence Act, as well as other specific statutes (ex. Fatalities Inquiries Act)

- current hearings underway:

  ex. 911 situation

  ex. Sophinow inquiry.

The Krever Inquiry
- tried to compare it to Nelles
Two Distinctions:
  1.  Criminal Code language was not used

  2.  In Nelles, a specific person was already charged

- everybody knew that misconduct findings could be made all along; needed to wait until hearing was almost over to sort-out the details.

- the procedural protections that were granted were actually quite high (see p.72)

  - pre-hearing conference to discuss procedure with the parties

  - Commission counsel has a sort-of intermediary role

  - see list of procedural protections on p.72 ~ looks very much like a full trial-type hearing

- where parties agree to procedures in something like a pre-trial conference, a legitimate expectation that those procedures will be used is created

- Where does it fall on the procedural fairness continuum?

  ( nature of the right involved:  reputation, good will


Compare to Mondesir investigation:


  a.  may have chance to clear name in a subsequent proceeding


  b.  Krever was much more widely publicised


  c.  specific findings of misconduct were not made public in either

  ( Statute:  doesn’t say much.  However, legitimate expectation comes into play here.

  ( Adversarial:  definitely.

  ( Policy or substantive:  substantive

- all factors militate for a high degree of procedural fairness

- remedy sought:  prohibition; wanted Commissioner to be precluded from making findings of misconduct because he served notices too late.

  - court’s attitude in prohibition cases:  let decision be made.  Don’t challenge it so early.

Policy vs. Substantive
Ask Two Questions:

  1.  Are we focused on one individual (or his actions)?


- looking back; fact-finding ( substantive (higher)

  2.  Or is it more forward-looking?  Affects many individuals (lower)


ex. Rate-setting; licensing; regulation of the economy ( policy

Nature of the Right (Licensing)
- government gives you permission to do something

- a prohibition against doing something without that license

Two Categories:

  1.  Focuses on personal characteristics


- not about controlling supply & demand


- if you meet the requirements, you should get the license

  2.  Policy reasons


i. Regulate Hazards (ex. Caddy Lake)


ii. Allocate Scarce Resources (ex. Fishing licenses) or Economic Protection


iii. Raise Revenue (ex. Liquor license, small business licenses)


iv. Public Order (ex. Liquor license)

- lots of licenses fit into many of these categories.  Don’t worry about slotting it into one or the other.

Pre-Nicholson:  licenses were evaluated according to the nature of the right asserted

Post-Nicholson:  forfeiture & renewal are still important concerns in licensing cases.

Comeau’s Sea Foods
- authorisation to get license vs. actually getting a license

  - they were only “authorised”

  - a two-step process

- Where would it fall on our continuum?  LOW

  ( Policy?  Yes…it is in the Minister’s discretion.  It is about regulating a sector in the economy.  Not a question of Comeau’s conduct.

  ( Nature of the Right?  Livelihood.  However, Comeau is a corporation.  Applications have historically been accorded a low degree of procedural fairness.  It is a contingent license (not based on personal characteristics) ~ you are not guaranteed to get it (however, authorisation to issue comes in here; complicates things).

  ( Statute?  Doesn’t provide much.

  ( Adversarial?  No.

NOTE:  “legitimate expectation” idea only applies to promises of procedural fairness/protections, not to any sort of guaranteed outcome.

Contrast with Everett v. Canada
- not an application case; deals instead with renewal of a fishing license.  Pretty much an expectation that license would be renewed.

- criminal charges were laid.  Proceedings were stayed due to lengthy delays.

- he is seeking an oral hearing before the Minister.

- Where does this case fall on the continuum?  HIGH

  ( Policy vs. Substantive?  Substantive.  Concerned with his wrongdoing, his situation.  Focused on his individual situation.

  ( Nature of the Right?  Livelihood.  Moves us higher on the continuum than in Comeau.  It is a de facto renewal case (could have been categorised as an application case, if court had wanted to place it lower on the continuum)

  ( Statute?  Nothing in the statute precludes you from granting higher protections.

  ( Adversarial?  Yes.

  - decision by a political actor ~ practical matter:  time; efficiency.


- Minister can’t see everyone.


- However, due to individual nature of the right (as in Conway), he may be accorded more procedural fairness.

Québec Liquor case ~ FORFEITURE

- dealt with the issue of institutional bias.  No separation of function.

  - if statute mandates institutional bias, a procedural fairness challenge won’t help you (it only deals with statutory interpretation).  Statute trumps.  Need to look to the Charter for protection.

- Latin maxim:  nemo judex in causa sua debet esse
  - No one should be a judge in their own cause/case

ex.  where prosecutor/investigator also acts as judge

- alleging institutional bias ~ need to rely on Charter
  - it is the statute which is deficient…it permitted the procedural error to occur.  Regular procedural fairness cases are merely attempts at statutory interpretation.  Need to invoke Charter to strike down parts of a statutory regime.

- s.23 of Québec Charter requires us to differentiate between judicial & administrative decisions (see p.99.  Only protects judicial & quasi-judicial decisions).

- Coopers v. Lybrand case also used the old-style classification approach ~ this was due to an anomaly in the Federal Court Act, even post-Nicholson
  - nevertheless, it still lays out our 4 factors (p.101):

- Where does this case fall on the procedural fairness continuum?  HIGH

  See paras.19-21

  ( Nature of the right:  affects livelihood (see p.104).  License.

  ( Adversarial:  not strictly a lis inter partes, but very close (also see p.104)

  ( Statute:  requires a high degree of procedural fairness

  ( Policy?  No, it is substantive.  Policy decision was made when statute was enacted (also see p.104)

- thus, will not tolerate bias.  Strictly adhere to principle of impartiality.

- in some cases where they are low on continuum, more bias will be tolerated (ex. Decisions by politicians)

Legitimate Expectations
Two Senses:

  1.  Substantive (cannot promise an outcome)

  2.  Procedural (can promise a process)


- if you create a legitimate expectation that a certain procedural process will be used, you must keep that promise.


- does not have to be a one-on-one promise; can be created based on past practice


- Who can create such a legitimate expectation?  Must ask, was it reasonable to rely on them?  If yes, than a legitimate expectation arises.

Shankaran case

- he was 12 when he came to Canada; now he is 30

- seems to have quite a lengthy criminal record

  - if a person is convicted of one offence (provided the maximum penalty for that offence is a minimum 5 year sentence), they can be deported

- Question here:  is this man a danger to the public?

  - must balance against any humanitarian or compassionate grounds

- Where does this case fall on the continuum?

  ( Nature of the right?  Very important.

  ( Statute?  Suggests that it is low.  Exempts you from procedural protections, inferentially.

  ( Adversarial?  Not really.  Already tried at a criminal trial.

  ( Policy?  No, it’s substantive (it’s all about him)

(( Ministerial decision (supernumerary factor)

- at best, he would get a paper hearing.  Probably would not have gained the protections he did get if legitimate expectation had not arisen.

Two Caveats on Legitimate Expectations:

  1. Cannot contradict the statute.

  2.  Unnecessary/Unfair/Unreasonable (see p.115 & 116 [para 15])

- must also look at issue of authority to make the promise & reasonable reliance.

Old St. Boniface case

- example of application of 2nd caveat from Shankaran case (unfairness)

The Charter & Administrative Law
An Overview
 See five cases laid out on pp.118-9.

Section 7:  What is meant by “fundamental justice”?

Section 8:  What is meant by “unreasonable”?  When is an administrative inspection subject to s.8?

  - is it merely an inspection, or is it truly an investigation?  Investigations may trigger need for warrants, etc.

Section 11:  Note how it only says “offence”, not criminal offence.  Does it include administrative offences?

  - generally it does not, subject to some exceptions


- concerned with efficiency


- administrative law is more flexible; does not need the same level of certainty as criminal law

One more way to utilise the Charter:  rely on importance of substantive right to create a procedural right (high degree of procedural fairness).

  Ex. Little Sisters case

Effects of the Charter on Administrative Law
Four General Effects:
  1.  Administrative regimes struck down (by s.52)


ex. Immigration Act & refugee determination ~ Singh

ex. Little Sisters: reverse-onus provision


ex. Québec Liquor case:  due to bias inherent in structure


ex. Morgentaler:  therapeutic abortion committees abolished

  2.  Might create new rights ~ this hasn’t really happened


ex. Right to a hearing without delay (see Blencoe)

  3.  A prod in the direction that the common law was already moving.  


- Indirect but important influence


ex. Baker:


- prefer to develop the common law than to strike things down under the Charter

ex. Prison cases:  didn’t change much post-Nicholson.  But faced with Charter arguments, they used common law instead.  Ex. Howard & Conway cases.

  4.  Makeweight for procedural fairness (related to #2 & 3)

When Does the Charter Apply?
- When is an action considered to be governmental action (definition of government in s.32)?

  ex. Eldridge case:
failure by hospitals to provide sign language interpreters



issue ~ was the hospital included in s.32 definition of government?




- government-funded




- independent boards


- Stoffman had dealt with mandatory retirement provisions in relation to hospitals


  - there, court decided that hospitals were not within s.32


~ SCC changed its mind in Eldridge:  if an agency implements a government policy or performs a delegated function, it is within s.32 of the Charter.  However, it falls within s.32 only for this purpose, not for other purposes (ex. Administrative matters)


  - thus, some institutions may have split functions



ex. Schools, universities, Law Society

- Charter applies to:
primary legislation





direct acts of the government (Cabinet; ministers)





delegated legislation that is decided by government or reflects 



  government policy





non-government entity which is implementing a government 



  policy (as in Eldridge)

Section 11
- does not specifically say “criminal” offences

- would it apply to regulatory offences?

R. v. Wigglesworth:  decided that Charter would not apply, except in some narrow circumstances (of which this case was one)

Section 7
Two-Part Analysis:

  1.  Do you cross the threshold?  Has there been a violation of life, liberty or security of the person?

  2.  Government must then prove that the violation was in accordance with the principles of fundamental justice.

Discrete Procedural Rights
- the 2nd stage of our analysis:

  1.  Where does this case fall on the procedural fairness continuum?

  2.  Do any discrete rules of procedural fairness apply?


Two Main Categories:


  A.  Nemo judex rule ~ rule against bias


  B.  Audi alteram partem ~ right to (some kind of) hearing

Reasonable Apprehension of Bias

- all about appearances, not whether bias actually exists

Lack of Institutional Independence (Institutional Bias)

- must find a Constitutional basis for challenging systemic or institutional bias (BOR or Québec Charter…Ocean Port seems to say that Charter cannot be used unless life, liberty or security of the person is infringed)

- common law rules surrounding reasonable apprehension of bias will not help you here

  - the bias is mandated by statute.  Common law is trumped.

A List of Discrete Procedural Rights
1.  Right to a Hearing (Audi Alteram Partem)

  A.  Notice

  B.  Discovery/Disclosure

  C.  Right to Counsel

  D.  Nature of the Hearing

  E.  Right to Reasons

2.  Rule Against Bias (Nemo Judex rule)

Notice
- you must have notice in order to have a fair hearing.

  - it is the most basic right; always start with this one, because if you don’t have notice, you don’t have any participatory rights.

The Ultimate in Notice

- standard in civil procedure ~ personal service of the statement of claim

  - Tells you:


- what are the facts?


- what are they seeking?


- how do you respond?

- most notice provisions have these three components, too

What Type of Notice is Required?

- to find out what type of notice is required, look to the statute

  - usually pretty vague, general

- to fill in these blanks, we look to see where it falls on the procedural fairness continuum

  HIGH:  more personalised, more detailed

  LOW:  more attenuated form of notice

- Krever embodies the common law test/principle of “what is reasonable and effective in the circumstances”

- always contextual:  see para 7 of Caddy Lake (p.27)

- statute may be more specific ~ see Caddy Lake
- most times, some form of notice is implied, even where statute is silent

Ex. Caddy Lake, Inuit Tapirisat & Favor are all cases involving political actors & policy decisions.  Thus, we know they are low on the continuum.  No explicit notice requirement in the statute.

Content of Notices
- depends on where the case falls on the procedural fairness continuum

- See samples on p.160

  - not many facts

  - simply put you on notice that something is happening

  - also tells you how to get more information


- akin to disclosure/discovery

- in cases where there is no discovery, the notice must contain more facts (ex. Everett)

- easy exam question:  content of notice.  Must include sufficient facts, what is being sought & how you may respond.

Discovery & Disclosure
- akin to notice & comment cases, but slightly different

- Discovery/disclosure cases we’ve already studied:

  - Everett, Roberts v. Glenwood
- This will again depend on where you fall on the procedural fairness continuum

  Ex. Roberts:
low on continuum due to nature of decision-maker




thus, no right to disclosure

- where it says:  “board has all the powers of a superior court of record” = referential incorporation of the Queen’s Bench Rules

  Ex. CLC, MHRC

- bottom line:  must find a statutory basis for discovery rights

CALPA case

Issue:  did documents have to be discovered at the investigation stage?

- no, statute only requires disclosure at the hearing stage

- this is merely an investigation

  - however, this ruling frustrates the investigation.  Only causes delay.

- biggest problem:  coercive nature of the power.  Don’t want to give these power out lightly.  No built-in protections at this stage.

  - could not argue against disclosure, regarding privilege, etc.

Official Notice
- when boards take ‘official notice’ of something, it is like judicial notice, but broader

- allows expert boards to use/rely on their own expertise

SIRC case

- why they don’t want disclosure (see p.183)

- wanted disclosure of documents so they could go into the appeal book.  Wanted transcript of proceedings & report by SIRC to Cabinet.

- Committee Report covered by s.39 of the CEA; Privy Council asserts it is a Cabinet confidence.  Court will not interfere.

- Transcript of proceeding:  two step process/test (see p.181)

  1.  Has an apparent case for disclosure been presented?  If yes, then…

  2.  Court itself will review the information.  


- Must balance competing interests.  Public interest vs. personal interest.

- One last point:  s.37(2) allows for partial disclosure; disclosure with restrictions.  Not done here (see p.184, para 33).

Right to Counsel
Howard case

- 9 months earned remission was at stake

- Busby doesn’t think that the same result would have come about without the Charter

  - pre-Howard:  it was discretionary ~ right to counsel could be granted

  - need the Charter to overturn statute

- You have the right to counsel when the circumstances require ~ see p.205

Nature of the Hearing

The Issue:  When will a paper hearing suffice?  When is more than a paper hearing required (ex. interviews, etc.)?  When is a full trial-type hearing necessary?

- simplest type of oral hearing:  interview
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