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INTRODUCTION TO ADMINISTRATIVE LAW
I.  What is Administrative Law?
- tribunals, government agencies

- Tribunals ~ judicial review

  - How do judges review the tribunals’ decisions?

  - How do the tribunals make their decisions?  What procedures do they use?

- Substantive review ~ nothing wrong with how they come to their decision, but with the content of their decision ~ made an error in law.

  - courts can only intervene where the error in law is clear & obvious (patent & unreasonable)

    - not an appeal, but a review

Creatures of Statute

- Virtually all agencies we will be looking at are created by statute.  Always go back to the originating statute

  - exception:  labour arbitrators (governed by common law principles of procedural fairness)

  - statutes are often silent about procedure or are too vague.

    - however, where the statute is clear, common law principles are unnecessary & irrelevant

- some are closer to government (ex. immigration); others are further away (ex. Law Society)

What’s in a Name?

- there aren’t any procedures attached to names; they are interchangeable (ex. tribunal, board, agency)

Unreasonable Expectations

- It is unreasonable to expect to have an oral hearing every time
A.  Modern Administrative State. The modern administrative state defies simple description.

1.  Given the state's regulation of economic and social processes, it is difficult to conceive of an area of private activity free form government influence or interference.  

2.  Regulation has become one of the prime means used by the state to modify social and economic behaviour.

3.  The scope of the modern state's activities are varied and diverse.  Not just concerned with defence and maintenance of internal order.  Vast range of concerns--social welfare, health care, education, telecommunications culture, environmental protection.

4.  What are some of the powers that have been delegated to administrative agencies?  From a 1984 Manitoba Law Reform Commission Report:
a.  compensation assessment (ex. Workers’ Compensation)
b.  licensing/economic regulation

Why do we have licenses?

  - revenue raising

  - to ensure public safety

  - accountability

  - to allocate scarce resources (ex. fishing)

  - (governmental) standards maintenance
c.  rate setting (ex. telephone, water, hydro)

d.  arbitration of disputes (ex. labour board)

e.  imposition of a sanction (ex. professional discipline; environmental stuff)

5.  Agencies will often exercise more than one power/ perform more than one function.  

- The Law Society of Manitoba

a.  Compensation:  compensates clients for defalcating lawyers

b.  Licensing:  getting your call; maintaining your license

c.  Rate Setting:  fees

d.  Dispute Resolution:  between clients & lawyers (over communication, fees, etc.)

e.  Sanctions:  professional discipline
E.  Working in small groups--identify one or two tribunals, agencies, decision makers that come within each of these categories.  

a.  Workers’ Comp; MPIC



b.  MLCC, CRTC, Clean Environment Commission


c.  Public Utilities Board; Minimum Wage Review Board



d.  Labour Board; HRC; Landlord/Tenancy



e.  HRC; MLCC; Law Enforcement Review Agency (LERA)
II.  The Concept of Judicial Review
A.  Judicial Review v. Appeal

B. Teaching a course on how judges review the procedures used by agencies and their interpretation of laws.  Top down perspective.  Perspective of pathology--suggests that government actors are malevolent and that the courts are the fairy godfathers of the oppressed.

C.  I hope that you are sceptical enough to realize that this is not true--need to develop an appreciation of when it is appropriate for courts to intervene and when not.  

III. When should courts intervene? Both normative (should) and descriptive (can) aspects.  Some questions to ask:
A.  What does the agency do?

explore the power(s) exercised by the tribunal
B.  Why are particular decisions being made by administrative agencies rather than the courts?

- cons:  fault becomes irrelevant


much lower pay-outs


taken out of the public eye; loss of accountability
1.  Institutional concerns
a.  expertise of judges and lawyers--fair process and legal interpretation


b.  expertise of board members (eg. how to maintain labour peace; how to regulate the stock market;  how to determine fair prices for monopolies etc).

c.  Problems with judicial determination:  overly historical, adversarial; limited information; ignorant of bureaucratic concerns; limited presenters, fail to monitor impact of decisions; imbued with an individualistic philosophy, retrospective in outlook.

d.  Sheer weight of decisions

e.  Informality

f. Accessibility more accessible
g. Expeditiousness faster recovery of $$$
2.  Ideological Concerns
a.  Politicians do not want to make sensitive decisions--environmental, Autopac rate increases, CRTC--so pass them onto administrative agencies

b.  Administrative bias/judicial independence

c. Judicial bias--what does the common law protect? (Property and liberty) Does the judiciary inappropriately frustrate legitimate government initiatives?

IV.  Two aspects of judicial review that we will cover
A.  Procedural Fairness:  Procedures used by agencies

1.  It would be unreasonable to have a full trial-type hearing every time someone in government makes a decision.  Eg. contrast the procedures for determining  a) value on an expropriation, b) Canada Customs decisions as to whether materials are obscene, and c) driving skill for a driver's license.

2.  What kinds of procedures should be used?  Who should make the decisions?  These questions take us to a study of:

a. common law of "natural justice" (or, its newer name "procedural fairness")--the implication of procedural justice into administrative schemes.

b.  constitutionalized values esp., the Charter.
 
B.  Substantive Review:  Interpretation and application of substantive provisions.
1.  What do you do if you think that an agency has misinterpreted its enabling legislation?  Eg. Milk Marketing Board is charged with regulating the price of milk:  Can it specify the kinds of cartons?  labour policy?  standards of cleanliness?  imports and exports?

2.  Will see that certain kinds of decisions are subject to greater scrutiny by the courts, but that for others, the courts are willing to leave tribunals alone and only overturn their decisions if the tribunal has committed a serious error.

C.  Note that this split between procedural and substantive issues in administrative law is somewhat artificial.  Eg.: (1)  bias (procedural) v. acting in bad faith (substantive); b)  disclosure of evidence (procedural) v. errors in fact finding (substantive).  But for teaching purposes, this division works well.



THE THRESHOLD FOR JUDICIAL REVIEW OF PROCEDURAL ERRORS
1.  What is "Natural Justice"? (kind of an old-fashioned term.  Stick with “procedural fairness”.)

A. Natural justice/procedural fairness is the requirement that when administrative tribunals are making a decision, they must use fair procedures.  If they do not, then courts will step in and render the decision void.

  Consequences of a lack of procedural fairness:  generally judges do not have jurisdiction to substitute their decisions for those of the administrative body.  This is why it is not an appeal, but only a review of the procedure.  Send it back to the agency with instructions to follow a fairer procedure.

A.  So what is natural justice?  Look first to the statute, then to the common law.
1.  Statute usually says nothing--or very little about how a decision is to be made. 

2.  Eg. May say that notice should be given.  Qu: to whom, by whom, how and what content?  May be silent. 

3.  Use "the [common law] principles of procedural fairness" to answer these questions.  Famous quote in Cooper v. Wandsworth (1863)--will talk about this case in more detail, "...although there are no positive words in the statute requiring that the party shall be heard, yet the justice of the common law will supply the omission of the legislature."


  These are rules of statutory construction.

4.  Natural justice or procedural fairness are those procedural rules that the courts will imply into legislative schemes.

Three Phases of Administrative Law:

1.  “Grandfathered” Phase

2.  Formal/Threshold/Classification of Function

3.  Functional Approach/Procedural Fairness Continuum

2.
The Traditional Doctrine of Natural Justice:  the Formal Approach

A.  The ideas that informed this early jurisprudence continually find their way into the present discourse so we need to examine, if only cursorily, the framework of the first 120 years of administrative law.  What were the paradigms of analysis?
3.  Cooper v. Wandsworth (1863) (C.P.)

Shift from Phase One to Phase Two
- the case that ‘started’ administrative law:  Cooper v. Wandworth (1863)


- moved us from “grandfathered” phase to formal/classification of function phase


- the threshold question was, “Is this a judicial or merely an administrative decision?” 



- Judicial decisions required procedural fairness.  



- Administrative decisions had no requirement of procedural fairness.
A. First modern case.  The facts are straightforward:  a builder, it seemed, did not give proper notice or get approvals from the Board of Works (a precursor of city councils); starting building a house & was almost finished.  The house was torn down on the Board's order without giving Cooper any notice.

B.  Arguments of the Board:  What did the board argue--other than that the legislature seemed to give them this pernicious authority?  The board is not performing a "judicial function" so it does not have to give Cooper a chance to be heard. 

C.  What was meant by a "judicial function"?  Historically, many governmental functions were delegated by parliament to local justices of the peace.  

D. Not only did these inferior courts arbitrate private disputes and decide minor criminal cases, they were also government administrators, eg. upkeep of roads and licensing ale houses.  The two functions - judicial and administrative/executive - were not separated. 

1.  Eventually many of these powers were transferred to government agencies, such as the Boards of Works.  

Transferred from judicial persons to administrative boards.

2.  These transferred powers retained the characterization of "judicial" because they had previously been performed by judicial officers.  Because they had previously been decided in a "judicial" way, they continued to be so decided - they were "grandfathered".



  Continued to use trial-type procedures & adversarial system.

3.  Certain procedural requirements--natural justice--would be implied for those decisions which had previously been "judicial"--but not for others (ie., "administrative").

  Existing functions were ‘grandfathered’.  New ones followed a non-judicial approach.

4.  But newer functions, like building inspections, were not subject to the same regime.  They were not considered to be judicial and therefore no natural justice would be applied ~ or so went the argument until Wandsworth.


  New functions were considered administrative ~ did not decide them in a judicial way.

5.  The courts would not intervene in an "administrative" case to impose procedural requirements.

E.  Board of Works argued in Cooper that the function was simply "administrative" - no procedural rights should be recognised.

  Cooper case disliked this division/distinction.  Instead, said we should focus on the nature of interest/right affected.  Still differentiated between them as judicial or administrative.  Judicial meant procedural fairness was required.  Administrative decisions offered not protection/procedural fairness.

F.  Court disagreed and introduced a new factor (ie. other than the "grandfathering" provision) that would make a particular kind of decision-making "judicial":  the fact that the board intends to deprive him of his property rights is enough to impose upon it judicial obligations, including the right to afford him the opportunity to be heard.

G.  Nature of the decision - principally, its effect on property rights - became the new touchstone for review.  (Other factors were also important.)

 
H.  However while the test for establishing the categories changed quite significantly, the descriptive term for which decisions would be reviewed stayed the same:  ‘judicial’ decisions could be reviewed but those labelled as ‘administrative’ were not.

4.  The Law pre-Cooper and post-Cooper:  Threshold for Review
A.  Cooper created a threshold for the implication of "natural justice" - a very popular administrative law metaphor.  (Other metaphors: "two boxes" and "bright line approach"; also called "classification of function".)  Pre-Cooper only historical function was determinative; after Cooper other factors could be considered (eg. the importance of the affected right determined whether the threshold was crossed).


B.  You had to find that the administrative agency was required to act judicially before the court could intervene and imply any rules of natural justice (ex. the right to be heard and the right to have a decision made free from bias). The first thing that you had to do when faced with a possible procedural challenge was classify the power that was being exercised.  

  
B.  In other words, a threshold had to be crossed.   If they were not required to act "judicially", NO procedural rules would be inferred.

C.  Highly formalised exercise for 125 years.  See it in all pre-1979 cases & throughout the ‘80s.

THE THRESHOLD IN THE EARLY 21ST CENTURY
1.  Before turning to this question and the Haldimand case:  how to read administrative law cases
 
A.  I will consistently ask the same set of questions about cases:

1.  Are there any questions you have about the facts?

 

2.  What agencies have been created?  What functions are performed by various actors?



  Identify who is acting in this case.

 

3.  What kind of power is being exercised?  What is the government trying to achieve through a scheme like this?  What do they do?  Why?
 

4.  Where does the case fall on the procedural fairness continuum?
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- “procedural fairness continuum” is synonymous with “content of procedural fairness”
 

5. Factors to consider



  a. Most important factors to consider:


    (1) What does the statute say about hearing rights? What inferences can be drawn from its silence?
 
 
    (2) What are the effects of the decision on rights and obligations


    (3) Is the process adversarial?  Are facts in dispute?  Is there a lis/lis inter partes?  Is 


this a bi-polar dispute?


    (4) Is the decision based on policy considerations?  Is it a policy or a substantive 


decision?  Is it a political decision?  Once the facts are determined, is there only 


one right answer?




- If yes, then it is a substantive decision.  




- If it is a political decision (more than one right answer), there will be less 


procedural fairness.  




- Substantive decisions will have higher degree of procedural fairness.
Policy vs. Substantive
Ask Two Questions:

  1.  Are we focused on one individual (or his actions)?


- looking back; fact-finding ( substantive (higher)

  2.  Or is it more forward-looking?  Affects many individuals (lower)


ex. Rate-setting; licensing; regulation of the economy ( policy

b.  Other factors to consider:

(1)  Emergency situation ~ may fall off the continuum altogether

(2)  Nature of the body (ex. political) = low degree of procedural 









fairness

(3)  Are internal appeals contemplated?  ex. Workers’ Comp.

(4)  Desire for administrative efficiency
(5)  Failure to show that a hearing is necessary.

(6)  Discretionary nature of the decision being made.

(7)  Legitimate expectations (procedural fairness may be implied by 



       their conduct)

2. Nicholson  v. Haldimand Police S.C.C. 1978
Shift from Phase Two to Phase Three
- the case of Haldimand-Norfolk signalled a move away from formal approach to the functional phase

- now we ask, “What degree of procedural fairness is necessary here?”

Nicholson v. Haldimand Police (1978)

- makes cases pre-1978 good only for historical purposes

  - even cases in 1980s should be read with suspicion.  Still weren’t sure what to make of Nicholson.

- UK was way ahead of us ~ see Ridge v. Baldwin (1960s)

- What agency was at work here?

  - Board of Police Commissioners.

- What was their function?

  - In charge of employment (in this case, firing)

- Procedural issue:  could Board fire a constable who had served for less than 18 months without giving him notice, reasons or allowing him a chance to respond (see p.2)?

- What Laskin seems to say:  administrative decisions lead to fairness; judicial decisions lead to natural justice.

  - if one accepts this interpretation, one might think that we were keeping the formal/classification approach, only changing it slightly

- Now, the law has evolved to the point of using a continuum ~ to indicate this, we primarily use the language of ‘procedural fairness’

- What factors should we consider?

  1.  Statute:  doesn’t say much.  Full constables are entitled to an oral hearing.  What should we infer from the statute’s silence?


- entitled to something less than an oral hearing

  2.  Rights affected:  livelihood.  However, he is still on probation.

  3.  Adversarial?  police officer vs. supervisor.  Classic dispute arbitrated by neutral third party.  Facts are in dispute.

  4.  Policy?  No, substantive.

- virtually all the factors point to a high degree of procedural fairness.  Statute, however, precludes a full oral hearing.
 
A.  One of the most significant cases in Canadian administrative law; the watershed case; the Donoghue v. Stevenson of administrative law.

B.  Note the date:  Nicholson published in 1979.  Cases before 1979 have to be read with a grain of salt and, for a decade after these decisions, a number of courts still used old language.

C. Change was abreast in England and some parts of Canada--but these two S.C.C. cases (within months of each other) marked the true break in Canada.

D.  What was the procedural issue in this case?  Was he seeking a full oral hearing?


  No.  Just wanted to be treated fairly.  Wanted a chance to respond & reasons for the decision.

E.  Dissent (Martland with three other judges–note how close the case was) classic ~ the decision is purely administrative therefore no duty to explain or to give an opportunity to be heard.

F.  What procedural rights were granted?


  Notice, reasons & right to respond.

 
H. What was the actual outcome of the S.C.C. decision? Did it result in H. getting his job back?

  No.

3.  What happened after Nicholson?
 
A. Bright line distinction between judicial and administrative decisions ended.

 
  1. Except for Federal Court Act s.28.  Finally changed in 1992.

 
  2.  Extent of change was not fully appreciated by all judges until well into the 1990s.  



(Note ex. Caddy Lake (1998) Man.CA para 4:  “the functions of the Minister and Director are administrative”; para 41:  "A review of recent jurisprudence [cites a case which was then 18 years old], should not depend on a categorization of those decisions as either judicial, quasi-judicial or simply administrative…”)

 
B.  Recognized that the question of what procedural rights will be implied requires that you first examine where the fact situation fits on the procedural fairness continuum.

 
C.  Effect:  enormous expansion of the range of situations in which government activity can be challenged AND significant re-thinking of the procedures used by governmental agencies.  Before Nicholson, there were a whole range of systematic exclusions - now all up for review. 

  Sphere of judicial review greatly expanded.

4.  Baker v. Canada (1999) (S.C.C.)


A.  What agencies have been created?  What functions are performed by various actors?

 
  - Immigration officers.  Rubber-stamped by Minister.  Officer Lorenz really made this decision.


B.  What kind of power is being exercised?  What is the government trying to achieve through a scheme like this?


  - Officially ~ open door policy


  - Humanitarian & Compassionate (H&C) grounds specifically ~ an exception to the general rule.  Policy considerations come into play:  marriage, established in the community

 
C. What procedural rights was she seeking?


  - Reasons, notice, an interview (with herself & her children) & right to counsel.  Also wanted a decision free from bias.


  - she won a right to reasons & on reasonable apprehension of bias issue
  
D.  Where does the case fall on the procedural fairness continuum?  Baker language:  “Factors affecting the content of the duty of fairness.”

- What factors did the court look at?

  1. Nature of the decision being made

    - judicial vs. administrative

    - adversarial nature

  2.  What does the statute say?

    - Inference drawn from silence is that they get to set-up their own procedures & we should respect that.  Different from decision in Haldimand.

  3.  Importance to individual (nature of the right)?  Extremely high.

  4.  Policy?  Yes, it is discretionary.  However, it is solely about her (in that way it is substantive).


DISCRETION AND JUDICIAL REVIEW APPLICATIONS
Discretion & Remedies
- Where there has been a breach, are there still times when the court won’t grant a remedy?

- What kind of remedies can you get in Administrative Law?

See notes from Jones & de Villars (situations where judge may exercise his discretion):


a.  applicant has waived his right to object


b.  unreasonable delay


c.  applicant’s conduct


d.  alternative remedy


e.  granting remedy would be futile (outcome unchanged)
1.  Discretion and Judicial Review Applications
 
A.  Already noted that judges on judicial review applications do not (usually) have the power to make the substantive decision–but, in the face of an error, must refer the matter back to the tribunal.  

Generally, the court doing the judicial review cannot impose a new decision/overturn & substitute.

What can they do?

   Three Most Important Remedies:


1.  Certiorari (quash their decision)


2.  Prohibition (prohibit them from hearing a case)


3.  Mandamus (compel them to do something)
ex. In Glenwood, applicant seeking certiorari & mandamus
- note Ontario & federal level have dispensed with Latin terms, probably no longer subject to ancient technical limitations.

- one major limitation:  equitable/discretionary remedies
 
B.  Eg. In Nicholson, even though he “won” on the procedural fairness issues before the S.C.C., the matter went back before the board where he ultimately lost on the substantive issue of whether his actions justified his firing - and lost his job.

 
C.  What we are going to consider now is when, even in the face of an error, a judge ought nonetheless to refuse to exercise his/her discretion and refuse to send the matter back.

D.  Prerogative remedies. 

 
 
1. In Manitoba, when one seeks juridical review of an administrative error, one is seeking a “prerogative remedy”.  For our purposes, the three most important remedies are:

a.  Certiorari  (to quash the decision of the tribunal)

 
 
 
b.  Prohibition (to prohibit the tribunal from hearing/continuing to hear a case)

c.  Mandamus  (To compel the performance of a duty)

E.  Prerogative remedies are all discretionary.

 
F.  Jones and deVillars (1999)  pp 582-586–does a great job of outlining when a judge might exercise their discretion and not grant a prerogative remedy–even in the face of an error.  Some of the reasons for not granting a remedy that they discuss include where:

 
 
1. applicant has waived his right to object to the defect in the proceedings, or has acquiesced in them;  (Eg. failed to object to a procedural defect during the hearing–so as to give the board an opportunity to remedy it.)

 
2. there is unreasonable delay in bringing the application for judicial review/for the prerogative remedy;  (Note:  in Fed. Ct. had to bring applications within 10 days!)

 
 
3. the applicant’s conduct disentitles him or her to the remedy (ex. bad faith, deceitful conduct, improper motives)

 
 
4. there is an equally effective alternative remedy  (Mondesir) 

 
 
5.   granting the remedy would be futile (Caddy Lake). (Minor defects that would not have any an impact on the outcome.)

 
G.  Review two recent Man CA cases (Mondesir and Caddy Lake) where the Court exercised it discretion not to grant a remedy, even in the face of a procedural error. 

2.   Mondesir v. Man Ass’n of Optometrists (1998) Man CA
A.  Facts?  

Optometrist missed diagnosing Mrs. King with glaucoma.  She filed a complaint.  Went before a professional investigating committee to decide if a charge should be laid.
 
B.  Who are the administrative actors?  What are their functions?  
Professional investigating committee:  acts like a Crown attorney; gathers facts; have some penal powers.  Discipline committee:  hears case (if charge laid), decides guilt & imposes punishment.
 
C.  What is the alleged procedural error?  

Another optometrist from Arborg was on the investigating committee.  Mondesir alleged reasonable apprehension of bias.
 
D.  Why, in the face of an error, did the court decide not to overturn the decision?


  (1) Alternative remedy:  would go on to Discipline Committee


  (2) Would be futile:  case against him is pretty strong


  (3) Couldn’t demonstrate a real & substantial prejudice ~ pretty high threshold!  


Cases seem to be saying, don’t ask for judicial review until body is finished hearing all the evidence/the whole case.
3.  Caddy Lake  Cottagers Ass’n v. Florence-Nora Access Road Inc. (1998) (Man.CA)

A.  Who are the actors?  What are their functions?

Director of the Environment:  decides whether or not to grant license & whether or not to hold a public hearing.  

Clean Environment Commission:  would conduct the public hearing; only has power to make recommendations.  

Minister:  can appeal Director’s decisions up to 30 days later to Minister
 
B.  Where does this case fall on the procedural fairness continuum?  What degree of procedural fairness is owed?  Can you see the differences between Twaddle and Helper’s reasons on this point?


Falls low on continuum:
may have an interest, but no individual rights are affected





statute is fairly clear





not adversarial





a policy decision ~ more than one right answer
 
E.  Helper exercised her discretion to refuse the plaintiff the sought relief.  What discretionary factors did she consider?   


Notice had worked, in a practical sense ~ everybody knew about this proposal.  Public had a good opportunity to participate.  Unable to show procedure was unfair (very high standard ~ see p.32).



POLITICAL ACTORS, INVESTIGATING, LICENSING & LEGITIMATE EXPECTATIONS
Analysis of a Procedural Fairness Problem
1.  Where does this fall on the procedural fairness continuum?

2.  Specific procedural rule/issue

  ex. Disclosure; notice; bias.

3.  Whether or not judge should exercise his discretion

  - consider the relevant factors.

1.  Introduction
A.  In this lecture we will cover:  

 
 
1.  Nature of the decision maker: Reviewability of decisions by political actors

 
 
2.  Nature of the decision:  Investigating, advising recommending

3.  Nature of the right:  Legitimate expectations and licensing


- all fall at the low end of the continuum; do any fall off the continuum?
2.  Nature of the Decision Making Body:  Reviewability of Decisions by Political Actors
A.  judicial-administrative/legislative

judicial = quasi-judicial

administrative = legislative

 
B.  What is a "legislative" decision?  Discuss Canada (A.G.) v. Canadian Assoc. of Regulated Importers (1994) FCA.

1. Governments often attempt to regulate markets either 

 
 
 
a. to stabilize markets by a) controlling prices, b) controlling supply; c) some combination; or 

 
 

b.  to achieve other policy objectives - ex. favour Canadian suppliers.

2.  Such regulation is a policy decision

 
 
3.  Government introduced controls on the number of chicks that could be imported into the country.  Objective:  to shift the allocation of most import quotas to in-country producers.  Policy changed by ministerial directive. 

 
C.  No notice to importers and no opportunity to input prior to policy change being announced.  Importers were unhappy with this change.  Political solutions failed.  Went to court.

 

1.  Held:  While some may be damaged and some may gain from this change, it is essentially a “legislative or policy matter, with which the courts do not normally interfere.  Any remedy that may be available would be political, not legal.  It might have been considerate for the minister to give the respondents’ notice and an opportunity to be heard, but he was not required to do so."



No notice required here.

 

2.  Sometime–“notice and comment” is required by statute.



Government may impose this scheme on itself.  An American obsession.  Government can’t make regulatory changes without giving notice to the public and allowing for their comment.
 
 
3.  One of the factors we will systematically consider is:  is the decision one based more on the application of substantive rules or is it policy?  Policy = lower amount of procedural fairness; in this case none at all.  Substantive rules = higher procedural fairness.



policy vs. substantive rules



policy = low amount of procedural fairness; in this case, they ‘fell off’ the continuum

 
 
4.  A closely related factor:  is there anything special about the decision maker, particularly if they are a political or elected actor?  Ex. Cabinet, city council, Lt Gov.

 
D.  Contrast Regulated Importers with Roberts v. R.M. Glenwood (2000) (Man.QB)

- Pro-Gilt is seeking a conditional use permit (to use their land contrary to zoning under certain conditions) for a hog barn

- Actors:  municipality/municipal council



    technical committee ~ advisory position

- Procedural Problem:
disclosure (council sought expert advice without telling public about it)




type of hearing ~ should public have had a chance to respond?




bias ~ had council already made up its mind?

- Remedies sought:  certiorari & mandamus (see 1st paragraph)

  - really wanted another hearing; stalling to create political pressure

- Where does it fall on the continuum?  Low.

  - it is a political decision made by an elected body

  - similar to Caddy Lake in that interests are affected by not property rights

  - statute:  says a hearing is required.  That’s about it.

  - not truly adversarial (though some facts are in dispute)


- a policentric dispute


  - some overlap


  - some are subsumed in others


  - some are totally opposed


  - policentric disputes generally


    fall lower on the continuum,


    as would the driver’s license



scenario:



- truly adversarial decision (tripartite) would be drawn like so:


3.  The Inuit Tapirisat and Conway cases
 
E. Consider in more detail a pair of cases that involve decision making at a high political level where the decisions are not as clearly legislative as Regulated Importers, but which seem to come to opposite conclusions.  Looking for more nuanced differences to understand what factors are important in determining what level (if any) of procedural fairness.

4

SEQ 2_1 \* ALPHABETIC \r 0   Inuit Tapirisat v. CRTC (1980) (S.C.C.)

- action brought by way of statement of claim; normally in admin. cases, applications are used

- sometimes called a ‘collateral attack’ on administrative decisions where personal injury results

A.  Administrative scheme?


CRTC.  Appeals to FCA or Cabinet.
 
B.  Substantive law - in the Railway Act at p.41:  “tolls must be just and reasonable”.  It is a policy decision.


This is the general rule of rate-setting.

 
C.  Note that this is a civil procedure case ~ striking a statement of claim (a collateral attack).  Why was this case brought by statement of claim?  They are seeking a declaration and some are of the view that this remedy can only be sought by statement of claim.

 
D.  Governmental objectives in setting telephone rates?

- an essential service

- want to be regulated by an independent body

- consistency

- it’s a monopoly
 
E.  Why was the Inuit Tapirisat involved in this case?

Worried about northern rates/access in remote areas

F.  What was the procedural error alleged by Inuit Tapirisat?

- no chance to respond to CRTC & Bell’s submissions

- Cabinet only received a summary of their submission.  Wanted them to receive their full submission.
 
G.  Why was this an appeal to Cabinet rather than to FCA?


- Cabinet has much broader powers.
 
H. Is there a duty to act fairly? Qu: where does the case fall on the procedural fairness continuum?


  It falls off the procedural fairness continuum.

- Where do CRTC decisions fall on the procedural fairness continuum?

  - fairly high, due to statute

  - anyone can make written submissions.  May normally make oral submissions as well.

  - statute trumps the other factors (though there usually is a lis inter partes, too)

- Where do Cabinet decisions fall?

  - very low, due to the nature of the decision-maker


- it is a political body

  - however, statute may mandate higher procedural fairness

- Here:

  1.  Statute says nothing ~ low

  2.  There is a lis inter partes ~ high

  3.  Rate-setting power ~ low

  4.  Policy decision ~ low
 
I. Can you conclude from this case that there are never any procedural rights (beyond those given in the legislation) when the Cabinet (or a minister) is making a decision?

- Inuit Tapirisat’s rights here:

  1.  Cabinet must consider your petition & make a ruling on it at some point

  2.  Cabinet does not have power to make the first ruling in these types of cases (must be considered by CRTC first) ~ “condition precedent”

- may come to some different conclusion in a case where the statute is different, or where an individual right or concern is at issue (see p.53)
5

SEQ 2_1 \* ALPHABETIC \r 0   Conway v. A.G. Ontario December (1991) Ont Ct of Justice

A.  Who were the actors and what did they do?  (Note that there are three levels of decision makers–can you identify them?)

- Three decision-makers:

  1.  Hospital Administrator:  deciding whether he is “dangerous”




       very limited discretion

  2.  Lieutenant-Governor Board of Review:  review decision on Hospital Administrator (in re: 






dangerousness)







      also do annual reviews of people who were not 






competent to stand trial

  3.  Lieutenant-Governor:  makes actual decision, upon recommendation from his BOR
B.  What specific procedural rights are being sought?

- hearing before Administrator

- hearing before Lieutenant-Governor
C. Where does the case fall on the continuum?

  1.  Administrator:  LOW


( statute?  Silent


( emergency situation = low


( nature of right?  Very high


( policy decision?  No.  It was about one person.  Focused on individual = substantive.  Highly fact-based.  High.


( adversarial?  Well, facts are in dispute.

  2.  Board of Review:  HIGH


~ high level of procedural fairness = approaches a trial-type hearing


( individual nature of the right


( statutory provisions


( lis inter partes

( substantive decision

  3.  Lieutenant-Governor:  HIGH


~ falls right on the line


- may qualify for an oral hearing (see p.63)


( individual right


( nature of the decision-maker
  Practical Ramification:  BOR reports will be fairer; include arguments advanced by applicant.
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SEQ 2_1 \* ALPHABETIC \r 0  Nature of the Decision Being Made:  Investigating, Recommending and Advising

- what if body is only investigating, recommending or advising?


A.  Prior to Nicholson, if tribunals were engaged in processes which could be described as “investigations” which made recommendations or just gave advice to someone, the decisions were “administrative” and natural justice would not be implied into the decision making process.

  Prior to Nicholson:
classified as administrative




Natural justice/procedural fairness not required




Only protections would come from statute
 
B.  Post-Nicholson, this had changed, but to what degree?  When are investigations still only entitled to a low degree of procedural fairness?  When are they entitled to more?

  Post-Nicholson:  a functional approach.  Avoided stereotyping these decisions.

- must inquire into whether they truly are only recommending, or whether they are indeed making the decision.

 
C.  To understand some of these nuances, re-visit Conway, examine Mondesir (a run of the mill kinda case), and look at the S.C.C. decision re the Krever Inquiry.

  Ex. Mondesir:  only advising/investigating

  Ex. Conway:  real decision made by Board of Review.  Lieutenant-Governor generally just rubber-stamps their recommendation.
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SEQ 2_1 \* ALPHABETIC \r 0    Mondesir  v. Man. Ass’n of Optometrists (1998) Man. CA

- When faced with an “investigating” or “recommending” body, we must stop & look at where the decision is truly being made.

A. Who are the decision makers in this case?  What are their precise functions?

- Two decision-making bodies:

  1.  Complaints committee


- an investigating body (akin to a prosecution)


- only discipline power:  they may issue a formal caution


  - to do so, they must first hold an oral hearing

  2.  Discipline committee


- make determinations of guilt & provide a sentence

 
B.  Where do the decisions of the two committees fall on the procedural fairness continuum?

  1.  Complaints Committee:


( lower, because there is an alternate remedy (will go before Discipline Committee)


( not a policy decision, but substantive


( nature of the right?  His livelihood?  But it’s not at stake, yet.  Not it’s only his reputation that may be affected.


( statute ~ says no hearing is required


( adversarial?  Yes.  Facts are in dispute.  Not your usual “triad” though.


( nature of the decision:  what is the committee doing?  Merely investigating.

  - Here, he likely had a chance to make written submissions, other evidence was likely disclosed to him.  Would be involved in investigation.

  - practical problem:  it would take too long!  Time constraints.  Efficiency concern.

  2.  Discipline Committee:


- very close to a trial-type hearing.  


  - full disclosure


  - required notice


  - rules regarding evidence


  - can call witnesses & has a right to cross-examination
 
 
3.  What are the differences between the kind of decision being made in this case and the decision being made by the BOR in Conway?



  In Conway, Board was truly making the decision.  Here, the Complaints Committee was merely investigating.  No concrete findings.

8.  The Krever Inquiry (1997) S.C.C.
- tried to compare this inquiry to the one in Nelles
Two Distinctions:
  1.  Criminal Code language was not used

  2.  In Nelles, a specific person was already charged

- everybody knew that misconduct findings could be made all along; needed to wait until hearing was almost over to sort-out the details.


A.  Looking at this case because I want to introduce you to public inquiries at some point in the course.  High profile: Sinclair on Baby Deaths at the HSC; Lavoie/Schulman Inquiry; Somalia Inquiry; Krever Inquiry.

In Manitoba, public inquiries are governed by The Evidence Act, as well as other specific statutes (ex. Fatalities Inquiries Act)

- current hearings underway:

  ex. 911 situation

  ex. Sophinow inquiry.
B.  What are the functions of public inquiries?

Duties:

  1. Fact-finding

  2.  Making recommendations to ensure problem doesn’t happen again.

- also perform somewhat of a discovery role; furthers civil proceedings.

- may be used by politicians to “placate & avoid”

- can also be used to inform & education the public; dissipate public concern.
 
C.  Government objectives in setting up the Krever Commission of inquiry? 


  Fact-finding.  Give recommendations.  No finding of criminal or civil liability.

D.  Procedural issue? 


  Timing of the notices.  Findings of misconduct made in notices (given on last day).  They must have a chance to respond.

E.  Where do the rights of those who received notices fall on the procedural fairness continuum?  Do you agree with the court’s analysis? 

- Where does it fall on the procedural fairness continuum?

  ( nature of the right involved:  reputation, good will


Compare to Mondesir investigation:


  a.  may have chance to clear name in a subsequent proceeding


  b.  Krever was much more widely publicised


  c.  specific findings of misconduct were not made public in either

  ( Statute:  doesn’t say much.  However, legitimate expectation comes into play here.

  ( Adversarial:  definitely.

  ( Policy or substantive:  substantive

- all factors militate for a high degree of procedural fairness

 
F. Remember that a very high degree of procedural fairness was in fact given.

- the procedural protections that were granted were actually quite high (see p.72)

  - pre-hearing conference to discuss procedure with the parties

  - Commission counsel has a sort-of intermediary role

  - see list of procedural protections on p.72 ~ looks very much like a full trial-type hearing

- where parties agree to procedures in something like a pre-trial conference, a legitimate expectation that those procedures will be used is created

 
G.  Discretionary factors?

- remedy sought:  prohibition; wanted Commissioner to be precluded from making findings of misconduct because he served notices too late.

  - court’s attitude in prohibition cases:  let decision be made.  Don’t challenge it so early. 

9.  Summary:  what are the key differences between Conway (BOR), Krever and Mondesir? 

 
A.  Investigation results in a de facto determination--procedural fairness before the investigator

 
B.  However, if not the de facto final decision (will be a subsequent opportunity, as in Mondesir) lower degree of procedural fairness.

 
C.  Krever reminds us that significant rights re: investigations can be given by statute, as occurs with public inquiries.



Nature of the Right: Two Examples:  Licensing and Legitimate Expectations
1.  Licensing


A. Licensing--a grant of permission to engage in an activity--profession, trade or activity and a prohibition against involvement without the license.  Ex. driver's license, liquor license, taxicab licenses.

- government gives you permission to do something

- a prohibition against doing something without that license

B.  Criteria

1. personal characteristics and abilities


- not about controlling supply & demand


- if you meet the requirements, you should get the license

2. policy reasons--eg:  

a.  Regulation of hazards (Roberts, Caddy Lake)

 
 

b. Restrictions on competition through the allocation of scarce resources or economic protection (taxicab licenses, production quotas, fishing licenses)

c. raise revenue (signage, business, liquor)

d. or public order (liquor licenses).

- lots of licenses fit into many of these categories.  Don’t worry about slotting it into one or the other. 


C.  Pre-Nicholson, licenses were evaluated according to the nature of the right asserted: 

1. applications--no procedural rights, 

2. forfeiture--rights; 

3. renewals--ambiguous. 

 

  expectation of renewal:  had a right to procedural fairness.

 
D. As we will see, these distinctions have now broken down to some extent.  Will look at one case on each of these three situations.

Post-Nicholson:  forfeiture & renewal are still important concerns in licensing cases.

2.  Comeau Seafood v. Canada (1997) S.C.C.

A.  Facts?  Actors? 

Application for a License case
  Department of Fisheries ~ Ministerial discretion (s.7.1 of Fisheries Act - can issue or authorise issue of licenses)

- authorisation to get license vs. actually getting a license

  - they were only “authorised”

  - a two-step process

 
B.  Note that it is a collateral attack–statement of claim.  Alleging negligence–breach of stat. duty

C.  What are the policy objectives?  

  Regulation of scarce resources/conservation.

  Might also be tied to safety.

D.  Factors considered?

  Fight between inshore & offshore lobster fishing.  Election of 1988.  Lots of lobbying ~ Minister changed his mind.

- Where would it fall on the continuum?  LOW

  ( Policy?  Yes…it is in the Minister’s discretion.  It is about regulating a sector in the economy.  Not a question of Comeau’s conduct.

  ( Nature of the Right?  Livelihood.  However, Comeau is a corporation.  Applications have historically been accorded a low degree of procedural fairness.  It is a contingent license (not based on personal characteristics) ~ you are not guaranteed to get it (however, authorisation to issue comes in here; complicates things).

  ( Statute?  Doesn’t provide much.

  ( Adversarial?  No.

NOTE:  “legitimate expectation” idea only applies to promises of procedural fairness/protections, not to any sort of guaranteed outcome.
3.  Everett v. Canada (1995) FCA

A.  Facts?

  - overfished (triple his limit).

  - now at annual renewal stage

- not an application case; deals instead with renewal of a fishing license.  Pretty much an expectation that license would be renewed.

- criminal charges were laid.  Proceedings were stayed due to lengthy delays.

B.  What procedural right was sought?

  An oral hearing before the Minister.

 
C.  Where does the case fall on the procedural fairness continuum?  

- Where does this case fall on the continuum?  HIGH

  ( Policy vs. Substantive?  Substantive.  Concerned with his wrongdoing, his situation.  Focused on his individual situation.

  ( Nature of the Right?  Livelihood.  Moves us higher on the continuum than in Comeau.  It is a de facto renewal case (could have been categorised as an application case, if court had wanted to place it lower on the continuum)

  ( Statute?  Nothing in the statute precludes you from granting higher protections.

  ( Adversarial?  Yes.

- decision by a political actor ~ practical matter:  time; efficiency.

  - Minister can’t see everyone.

  - However, due to individual nature of the right (as in Conway), he may be accorded more procedural fairness.
4.  Québec Liquor (1996) (S.C.C.) (two months after Comeau)

FORFEITURE

- dealt with the issue of institutional bias.  No separation of function.

  - if statute mandates institutional bias, a procedural fairness challenge won’t help you (it only deals with statutory interpretation).  Statute trumps.  Need to look to the Charter for protection.

- Latin maxim:  nemo judex in causa sua debet esse
  - No one should be a judge in their own cause/case

ex.  where prosecutor/investigator also acts as judge

- alleging institutional bias ~ need to rely on Charter
  - it is the statute which is deficient…it permitted the procedural error to occur.  Regular procedural fairness cases are merely attempts at statutory interpretation.  Need to invoke Charter to strike down parts of a statutory regime.

- s.23 of Québec Charter requires us to differentiate between judicial & administrative decisions (see p.99.  Only protects judicial & quasi-judicial decisions).


A.  FACTS:  Allegations that a bar was causing a public disturbance and that drugs were being sold on the premises.  Number of complaints and “combined police action”; 14 days of hearings; liquor license revoked.

 
B.  What procedural issue arose in this case? 

  Bias.

 
C.  Where does the case fall on the continuum?  Any discretionary factors?

- Where does this case fall on the procedural fairness continuum?  HIGH

  See paras.19-21

  ( Nature of the right:  affects livelihood (see p.104).  License.

  ( Adversarial:  not strictly a lis inter partes, but very close (also see p.104)

  ( Statute:  requires a high degree of procedural fairness

  ( Policy?  No, it is substantive.  Policy decision was made when statute was enacted (also see p.104)

- thus, will not tolerate bias.  Strictly adhere to principle of impartiality.

- in some cases where they are low on continuum, more bias will be tolerated (ex. Decisions by politicians)
5.  What are the key difference between Comeau, Everett and Québec Liquor?

 
A. All cases affected the ability to make a livelihood.  This factor should move the case up the continuum.  Yet we can see from these three cases that the old standards of application, renewal and revocation still affect the strength of the claim to the right.  Applications are still the weakest, revocations the strongest.

 
B. The nature of the decision maker and whether the decision was a policy or substantive decision may have some explanatory force.  

1. Minister

2. Conservation

C. Note that the process is not adversarial

 
D. Unusual factor in Everett:  failure to show that a hearing was necessary.



6.  Legitimate Expectations  


A.  The term "legitimate expectation" is used to describe two different concepts:  one relating to substance and the other relating to procedure.

 
 
1. Substantive sense:  Following decisions like Re Webb (1978) Ont CA, there was judicial and scholarly interest in the idea of substantive "legitimate expectations":  that is, that while there might not be a legal right in any formal sense, something a governmental actor has done has created an expectation that the right will be granted, and that the government should, subsequently, be bound to honour such legitimate expectations.  (cannot promise an outcome)


i.e. if you do something, you will get a substantive right (like a license).



- rejected in Canada; you must still meet all requirements/criteria laid out in Act
 
 
2.  Procedural sense:  At the same time, there was also the developing idea that if a decision maker indicated that a particular kind of procedure would be used in making a particular decision, they would be bound to use that procedure--even if the rules of procedural fairness might not have required the procedure, because the promise creates an enforceable "legitimate expectation" that the procedure will be used. (can promise a process)


Legitimate expectation that a certain procedure will be used.


- if you create a legitimate expectation that a certain procedural process will be used, you must keep that promise.


- does not have to be a one-on-one promise; can be created based on past practice


- Who can create such a legitimate expectation?  Must ask, was it reasonable to rely on them?  If yes, than a legitimate expectation arises.
 
B. S.C.C. has supported the concept of ‘legitimate expectations’ only in the procedural sense.

7.  Shenkaran 

A.  Any questions about the facts?

- he was 12 when he came to Canada; now he is 30

- seems to have quite a lengthy criminal record

  - if a person is convicted of one offence (provided the maximum penalty for that offence is a minimum 5 year sentence), they can be deported

- Question here:  is this man a danger to the public?

  - must balance against any humanitarian or compassionate grounds

 
B.  Who are the actors and what do they do?  Why do we have this kind of regime?


  Immigration officer & Minister.
C.  What was the discrete procedural issue in the case? 


  Wanted a copy of official report before it went to the Minister, so he could respond to it (based on letter from Immigration Officer at para 7).

  
D.  Where does the case fall on the procedural fairness continuum?  What does the court say about legitimate expectations?


  Relatively low ~ ministerial decision

- Where does this case fall on the continuum?

  ( Nature of the right?  Very important.

  ( Statute?  Suggests that it is low.  Exempts you from procedural protections, inferentially.

  ( Adversarial?  Not really.  Already tried at a criminal trial.

  ( Policy?  No, it’s substantive (it’s all about him)

(( Ministerial decision (supernumerary factor)

- at best, he would get a paper hearing.  Probably would not have gained the protections he did get if legitimate expectation had not arisen.

E.  Are any of the discretionary factors at play in this case?


  Yes ~ it is a ministerial decision

Two Caveats on Legitimate Expectations:

  1. Cannot contradict the statute.

  2.  Unnecessary/Unfair/Unreasonable (see p.115 & 116 [para 15])

- must also look at issue of authority to make the promise & reasonable reliance.
8.  Old St. Boniface Residents Assoc. v. Winnipeg (1990) S.C.C.

- example of application of 2nd caveat from Shankaran case (unfairness)
 
A.  Facts?   Land assembly and re-development for high-density use.  Wanted to put up some big apartment buildings.  Two problems for the developer:

 
 
1.  City owned a small portion of the land needed for the assembly, a designated but undeveloped roadway.  Needed to get the city to agree to sell the land.

2.  Land needed to be re-zoned (currently zoned for parkland)

 
B.  Bias problem:  Councillor for the area had publicly come out in favour of the deal.  Had appeared before the committee approving the sale to argue in favour of it.  Then sat on the sub-committee and the City Council when it approved the zoning change.  Qu:  was he disqualified from sitting because of bias?  No.
 
C. Other issue.  Members of the sub-committee had indicated in various contexts to residents that no development would be permitted until the overall area plan had been reviewed.  


  Issue:  did this create a legitimate expectation?

 
D. Can procedural rights be created through a "promise" which gives rise to a legitimate expectation?  Yes.
 
E.  Court seems to accept the principle that conduct could also create this expectation.  

 
F.  However, in this case, given the elaborate scheme in place for making planning decisions, it would not be appropriate to layer another one on top of it.  


  Complicated processes laid out in relevant legislation.


  - unfair to graft another process on to this one, where the initial one had enough procedural 
fairness

9.   Baker  v. Canada  (S.C.C.) (1999)
 
A.  Baker made it perfectly clear that there is no such thing as "legitimate expectations" in a substantive sense in Canada.  

 
B.  Argued that the Convention on the rights of children created additional procedural protections; that a positive finding would be made or particular criteria would be applied.

 
C.  Court held that legitimate expectation is part of the rules of procedural fairness.  Could have

1.  Legitimate expectation that a certain procedure will be followed

 
 
2.  Legitimate expectation that a certain result would be reached–fairness may then require more procedural protection–cannot backtrack on substantive promises without according significant procedural rights

3.  BOTH promises and regular practices (i.e. conduct)

 
D.  Rejected arguments ~ convention is not equal to a government representation about how the applications will be decided.


LOOK AT P.18 & 19



Constitutional Thresholds: the Charter
1.  The Charter and Procedural Fairness How the Charter applies to administrative law
An Overview:  see five cases laid out on pp.118-9.


A. We know that common law rules of procedural fairness ensure that any incursions into individual rights and interests must meet certain procedural standards.  Courts will imply these standards.

 
B.  Common law cannot provide this protection where the legislation has overridden these protections.

 
C.  However, if legislation can be shown to affect a right or freedom protected by the Charter, then procedural protections offered by the Charter may kick in.  Example:  the Quebec Liquor case–guarantee of an unbiased hearing under the Quebec Charter.

 
D.  Query:  What Charter rights and guarantees could be used in an administrative law context to influence the procedures that an administrative decision maker might be required to use? 


  What sections might we rely on?

 
1. Section 7 Life, liberty and security...fundamental justice.  (Singh, Blencoe)

What is meant by ‘fundamental justice’?

 
2. Section 8  (Search and seizure–eg–inspections, like the inspections in the fishing license cases.)

Section 8:  What is meant by “unreasonable”?  When is an administrative inspection subject to s.8?

  - is it merely an inspection, or is it truly an investigation?  Investigations may trigger need for warrants, etc.

 
3. Section 11  “Charged with an offence”  (Pearlman and Howard)

 Section 11:  Note how it only says “offence”, not criminal offence.  Does it include administrative offences?

  - generally it does not, subject to some exceptions

    - concerned with efficiency

    - administrative law is more flexible; does not need the same level of certainty as criminal law


4. Rely on substantive rights to create a procedural right. (Little Sisters)

2.  What are the effects of the Charter on procedures used by administrative agencies?  Does it enhance or change the common law of procedural fairness?  Four effects:  

 
A.  Some cases--courts will strike down administrative schemes where there has been insufficient attention paid to appropriate procedures and broad discretion.  Administrative scheme strike down pursuant to section 52 and legislature told to start over.  

 
B. Query:  can you think of cases where admin regimes were struck down?
      Administrative regimes struck down (by s.52)


ex. Immigration Act & refugee determination ~ Singh

ex. Little Sisters: reverse-onus provision


ex. Québec Liquor case:  due to bias inherent in structure


ex. Morgentaler:  therapeutic abortion committees abolished

 
C. Some commentators thought that it might create new procedural protections--right to hearing without delay--not really borne out.  Blencoe–the Court relied on abuse of process (akin the dismissal for delay in civil proceedings) for delay cases–though not applicable on the facts of this case.

      This hasn’t really happened


ex. Right to a hearing without delay (see Blencoe)

 
D.   Prod in the direction that the common law was moving--but perhaps with glacial speed. 


- Indirect but important influence


ex. Baker:  prefer to develop the common law than to strike things down under the Charter

E. Ex. Prison cases.  Reluctance even after Nicholson to extend any procedural protections to prisoners.  After Charter, more willingness to do this.  See Conway (1991), Gallant v. Trono (1989), and Howard v. Stony Mountain (1985).  Appears that the courts don’t want to decide as a Charter case so instead they extend the common law.  Courts are much more comfortable with this approach.

 
F.  Makeweight for procedural fairness/ not well or fully argued/ do not want to deal with the Charter, ex. Conway
3.  Difficulties of dealing with the Charter before an administrative tribunal.  
 
A.  Judicial review process is not well set-up to receive evidence on the nature of the guaranteed right or Section 1 evidence.  Consider Conway. 


  All they look at is record from administrative tribunal.

 
B. Not a good forum to hear systemic complaints. Ex. Little Sisters:  a statement of claim, which the government challenged as an inappropriate procedure.


  Court ruled this was an exception.  Statement of claim allowed.  Essentially need an oral hearing.

C. Expertise

D. Security of tenure and other independence issues.

  Appointed by the government; don’t want to strike down or suspend government legislation.

4.  When Does the Charter Apply?  Section 32: What is “Government”? 

- When is an action considered to be governmental action (definition of government in s.32)?

    A.  Eldridge case:
failure by hospitals to provide sign language interpreters


issue ~ was the hospital included in s.32 definition of government?



- government-funded



- independent boards


- Stoffman had dealt with mandatory retirement provisions in relation to 

hospitals


  - there, court decided that hospitals were not within s.32 


B. SCC changed its mind in Eldridge:  if an agency implements a government policy or performs a delegated function, it is within s.32 of the Charter.  However, it falls within s.32 only for this purpose, not for other purposes (ex. administrative matters)

  - thus, some institutions may have split functions

    ex. Schools, universities, Law Society

2.  In summary, the Charter applies to:



a.  primary legislation




b.  the executive–including Cabinet.   Singh direct acts of the government (Cabinet; ministers)
 

c.  Delegated legislation that is directed by government or reflects government policy:  Little Sisters, Howard



 

d.  non-governmental entity which is implementing a government policy (as in Eldridge) and

 

e.  the administration, including tribunals performing governmental functions

 
F. Questions remain about whether certain activities are “governmental activities”.

1.  Professional bodies:  Law Societies–Pearlman-unanswered

2.  Universities:   decision to expel a student

 
3.  Schools–MMC (1998) locker raid case.  Application of the Charter was conceded.


5.  Section 11 -- “Any person charged with an offence”
R. v. Wigglesworth:  decided that Charter would not apply, except in some narrow circumstances (of which this case was one)


A.  Starts with “Any person charged with an offence” and then guarantees a whole series of procedural and substantive protections:  information, reasonable time, compellability, presumption of innocence, etc.


B.  Does not specifically say “criminal offences” as the BOR does.  Does s.11 include “regulatory offences” and others involving the imposition of a sanction, ex. prison offences, professional offences, breaches of environmental legislation, human rights violations, parole?

6.  R. v. Wigglesworth (1987) S.C.C.


A.  RCMP officer assaulted a suspect (slapped his face).  Wigglesworth charged and convicted of a “major service offence” under the RCMP Act and with assault under the CCC.  Maximum penalty for the service offence - 1 year imprisonment; fined $300.  Criminal charges went ahead.


B.  Issue at the criminal trial:  should trial judge quash the information due to double jeopardy - contrary to section 11?  (Section 7 was not argued.)  Twice prosecuted for the same offence.


  - Double jeopardy = can’t be charged for the same offence twice


C.  S.11 is only available for criminal or penal matters. Will fall within s.11 if it satisfies one of two tests:


  1.  “By nature” test:  Matter of a public nature intended to promote public welfare.  Different from private domestic and disciplinary matters which are intended to maintain professional standards or to regulate conduct within a limited sphere.



Are you answering to the public or your profession?


  2.  “True penal consequences” test:  imprisonment or fine of such magnitude that it is to redress society rather than for maintenance of internal discipline.  Goes on to say that it doubts that any administrative body could ever discipline by imprisonment, but that was not argued.



Look to the consequences.

D.  Says that it would be difficult for a case to fail the “by nature” test and pass the “true penal consequences” test, but it happened here.  True penal consequences test satisfied here therefore s.11 applied on the very special facts of this case (RCMP Act’s imprisonment powers).



Double jeopardy was established here.


E.  Subsequent cases:  Shubley (1990) S.C.C. (prison offence, cruel & unusual punishment), Pearlman (1992) S.C.C. (professional discipline, hearing without delay) - s.11 arguments rejected.  Bottom line on s.11:  appears to be a dead letter.



Tricky questions:  environmental offences.  They may qualify for s.11 protections.

7.  Section 7 Threshold:  What is captured by “life, liberty and the security of the person”?
  What’s not covered…PROPERTY RIGHTS.  Should be interpreted as excluding economic liberty or security.

Two-Part Analysis:

  1.  Do you cross the threshold?  Has there been a violation of life, liberty or security of the person?

  2.  Government must then prove that the violation was in accordance with the principles of fundamental justice.

A.  Early on it seemed that the courts would be quite generous in finding that governmental acts affected the enumerated rights.  Perhaps less so now…or maybe the worst excesses have been cleaned-up & there are no more problems.


B.  Life:  Singh (1985) (Convention refugee)


C.  Liberty:



1.  Prison cases:  Howard (1985) FCA:  loss of earned remission; Gallant v. Trono--transfer from a low security prison to a high security facility; Conway:  that a liberty interest was affected was conceded.



2.  Blencoe:  when state compulsions and prohibitions affect important and fundamental life choices.  However, psychological integrity is only protected where the harm stems from state action.  On the facts of Blencoe, the harm arose because of the allegations and attendant publicity.  The stress from the delay was only incidental.



3.  Personal autonomy and privacy - Godbout (1999) (S.C.C.):  right to liberty & personal autonomy, including the right to choose where to make one’s home.




Requirement that you live in the city if you work in the city set-up by municipal by-laws was struck-down


D.  Security of the person:



1.  Morgentaler - psychological security (1988) S.C.C.




Looked like “security of the person” was going to be given a broad reading.



2.  G. (1999) S.C.C.--stress in child protection proceedings.  Again:  serious and state-imposed.




Legal aid had not been available.  Court decided that resultant stress breached her security of the person.  Unlike in Blencoe, where harm was not state-imposed.



3.  Economic rights:  Irwin Toy left open economic rights fundamental to human life and survival.  Fernandes (1992) MCA ~ no right to welfare to live independently as a disabled person.



4.  Pearlman:  avoided the threshold question


E.  Note on the “backdoor” property cases.  Blencoe--“deliberate omission of property from section 7 should be interpreted as excluding economic liberty and economic security, otherwise property, having been shut out the front door, would enter by the back.”

8.  Note on what is meant by “fundamental justice”

A.  Is ‘fundamental justice’ the same or different from natural justice?  (BOR:  “due process”)


B.  Yes in the sense that it is a flexible concept and its content will vary depending on factors like the nature of the right.  (One reason that s.11 claims were rejected by the S.C.C. in Wigglesworth is that the court did not want to introduce any uncertainty into criminal process.)



How are they the same?  Not rigid.


C.  No in the sense that: how fundamental justice is different from procedural fairness



1.  can override statute law



2.  the court is not bound by precedent



3.  As well, obviously not bound to the judicial-administrative dichotomy that was still influential when the Charter came into effect in 1982, unless perhaps considering a case under the Quebec Charter.



4.  Can use the fact of the Charter’s existence as an opportunity for incremental change to the common law.

9.  Relying on Substantive Rights to create procedural rights(not covered in lecture)

A.  Little Sisters


1.  Legislation violated s.2(b) and the CC actions denied s.15 rights.



2.  Failure at the implementation level, which clearly exists here, can be addressed at the implementation level (Minority:  given the extensive record of the Charter violations there must be safeguards in the legislative regime.)  Thus, a section 52 remedy was not appropriate.



3.  S.24 remedy not appropriate (5-4) because the Court did not know what the current regime looked like.

10.  Section 1 (not covered in lecture)

A.  Pressing and substantial


B.  Minimal impairment


C.  Salutary and deleterious



RULE AGAINST BIAS
Discrete Procedural Rights
- the 2nd stage of our analysis:

  1.  Where does this case fall on the procedural fairness continuum?

  2.  Do any discrete rules of procedural fairness apply?


Two Main Categories:


  A.  Nemo judex rule ~ rule against bias


  


B.  Audi alteram partem ~ right to (some kind of) hearing
1.  Introduction
A.  Two branches to the rules of procedural fairness:

 

1.  The rule against bias:  Nemo judex in causa sua debet esse rule.  "No one shall be a judge in their own cause."  Rule is more than this:  tribunal must be and be seen to be impartial, independent and disinterested.

 

2. The right to a hearing:  Audi alteram partem rule.

 
B. Rule against bias is strictly enforced for judges. Usually expressed through principles of judicial independence and judicial impartiality.


  Judicial independence is a constitutional right.

 
 
1.  Impartiality:  a state of mind in relation to the issues and the parties

 
 
2.  Independence: a status or relationship to others, particularly the executive branch of government, that rests on objective conditions or guarantees.  Complete liberty for judges to hear cases without interference.  Three components:  security of tenure, financial security and institutional independence.




Independence of administrative tribunals has not been raised to this level.

3.  This distinction is set out in Quebec Liquor at para 26.


Take a look at Ocean Port v. B.C. Liquor Comm. [2001] SCJ 17.

 
C.  As we will see, strict rules don’t apply in administrative law contexts, at least not always.  Quebec Liquor:  “In a criminal trial, the smallest detail capable of casting doubt on the judge’s impartiality will be cause for alarm, whereas great flexibility must be shown towards administrative tribunals.”   Depends on the usual contextual factors.

 
D.  Generally speaking, bias problem arises in administrative law because of 

(bias problems generally come from 2 places)

 
 
1.  how "judges" are chosen. Ex. nature of expertise, prior associations.  Wide range of representation is useful in the membership of tribunals.  Newfoundland Power: Wells was a well-known consumer advocate.  Para 28:  No useful purpose holding board members to a standard of judicial neutrality; would only encourage appointment of those never active in the field, and “mainline party faithful and bland civil servants.”  (Akin to impartiality problems for judges.)

 
 
2.  many "judges" sit on a part time basis.  Sometimes are not paid or not well paid.  Therefore may have immediate conflicts; some also fear that members will not act with independence because they want to curry favour with their appointers to ensure re-appointment.  This problem is frequently expressed regarding labour arbitrators – need to give a bit to both parties or you won’t get another appointment.   (Akin to independence problems.)

 
E.  However bias is difficult to prove - usually do not have the evidence.  Burden of proof is on the one alleging bias.  

 
F.  On a practical note: if any possibility of bias arises, the board member should disclose the potential and perceived bias and should not participate in the discussion and decision or the vote and should leave the room while the discussion is being held.

2.  Two broad categories: 
 
A.  actual bias: when the decision maker has an economic interest in the outcome of the case.  A.k.a. material or pecuniary interest

 
B.  reasonable apprehension:  impossible to determine the precise state of mind of an adjudicator.  Concern that the public must have complete confidence.

- all about appearances, not whether bias actually exists
 
 
1. Unbiased appearance is an essential part of procedural fairness 

 
 
2.  Test: having regard to the circumstances would a well-informed person (“reasonably informed bystander”) consider that the interest might have an influence on the exercise of the official’s duties?
 
C.  Inquiry into appearances
 
 
1.  not whether there is actual bias but whether the reasonable person might think that a decision-maker is biased.

 
 
2.  not a question of personal integrity, but a recognition of the ordinary limitations of human nature.




Not a personal attack.

 
D.  The tolerable appearances of bias vary depending on what the tribunal does:

 
 
1. Contrast Old St Boniface (city council zoning) with Ross (human rights and employment).

 
 
2.  Consider the analysis in Baker.  Para 47 is very interesting.

 
E. Nothing fixed about the categories: sometimes they overlap.  If the financial interest is remote, may not quite be actual bias but just reasonable apprehension of bias.

 
F.  Effect of bias–does it nullify the decision?  Contrast:

 
 
1.  Newfoundland Power:  if there has been bias, it cannot be cured by a subsequent decision.  (Ultimately the board did not set aside the pensions–the very matter it had ruled on.)




Seems to be pretty unequivocal…decision will be void if bias is found.

2. Mondesir:  how is it different?  (Merely an investigation) 

3. But then explain Baker, where investigation was determinative.

3.  MATERIAL / PECUNIARY BIAS
 
A. No direct financial or other material interest in the outcome of a case.

 
B. Existence of a pecuniary interest will almost always disqualify a board member from acting.

C. Not many cases because the rule is so clear.

D. Exceptions

 
 
1.  when the statute or regulatory scheme permits.  Ex. Municipal Conflict of Interest Act specifically sets out what constitutes a conflict of interest and elaborate disclosure provisions.  Otherwise many people who are involved in local governments would not run for office.  Esp. in small towns

2.  De minimus  ex. Pearlman

  - financial interest is miniscule & indirect…then it’s okay

4.  REASONABLE APPREHENSION OF BIAS
 
A.  Nothing fixed about the five categories - just a way of making categorizing to facilitate an understanding of the cases.

1.  Antagonistic attitude toward a party

2.  Lack of institutional independence

3.  Association between a decision maker and a party

4.  Involvement in an early stage of decision-making

5.  Attitude towards an outcome

5. Antagonist Attitude Towards a Party. 

 
A. Created by the conduct of a board member towards a party, their counsel and perhaps, by friends. Might be a result of prior involvement.


- may come from prior animosity

 
B. Consider two illustrative cases: Baker and Newfoundland Power
6.  Baker v. Canada (1999) (S.C.C.)
 
A. How did the investigators comments demonstrate bias? 

- made comments about her personally.  Ignored relevant evidence.  Made impermissible inferences.

 
B. The comments demonstrating bias were not made by the decision maker but by an investigator.  Why then were they still relevant? 


- his notes were deemed to be the written reasons of the decision.  He was very influential in the decision; in effect, he was the decision-maker.  Baker is an anomaly because there was written evidence of bias.  That’s what’s usually hard to establish in bias cases (no evidence).

7. Newfoundland Telephone v. Com. of Public Utilities  (1992) (S.C.C.)
 
A.  What happened in this case?  What was Wells’ background?


He was a consumer advocate.  The board was reviewing the company’s costs (esp. their executive salaries & pension plan) to see if they were reasonable.

B. Any questions about the statutory scheme?

 
C.  Have described this as an antagonism case; could also be seen as "attitude towards an outcome" arising from prior involvement.

D. Is the bias standard the same for all decision makers? 

No, it varies.  Higher on the continuum = less bias tolerated.  Look at:


  1.  Who is making the decision?


  2.  What type of decision is being made?
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E.  Did Wells violate the standard?  How?  Why?  


Remember, standard varies:  


  During the investigation ~ did not violate the standard (did not indicate a closed mind).


  During hearing ~ did violate standard (expected not to comment until hearing is over)
 
F.  Note the remedy/outcome:  damage created by RAB cannot be remedied.  Hearing and the order are void.


Went back for another hearing.  Bias cannot be remedied.

8.  Lack of Institutional Independence

- must find a Constitutional basis for challenging systemic or institutional bias (BOR or Québec Charter…Ocean Port seems to say that Charter cannot be used unless life, liberty or security of the person is infringed)

- common law rules surrounding reasonable apprehension of bias will not help you here

  - the bias is mandated by statute.  Common law is trumped.
 
A.  Issue: is there something in how the tribunal is set up that could compromise its impartiality or its independence?  The focus is not on the individual adjudicator--but on a systemic problem.


Problem with the organisation of the tribunal itself.

B.  Quebec Liquor (1996) (S.C.C.)
 
 
1.  Administrative structure? 




Investigate, prosecute, judge.  No separation of function (esp. for legal counsel)

2.  Were there any specific allegations of bias?




Against lawyers & commissioners/judges.

 
 
3.  What is the test for determining whether there is institutional bias?




See p.106 para 29.  Caveat:  must be able to happen in a substantial number of cases; cannot arise from a technicality

4.  Did the scheme ensure impartiality?

  No.

9. Association between a decision-maker and a party

 
A.  Usually in the nature of an emotional connection ~ kinship, friendship, prior business relationship.  Most common kind of bias.

 
B. However, the fact of a relationship of some sort, except a strong personal attachment, is not enough to give rise to a reasonable apprehension of bias.  Need to establish a strong or significant connection.   
1.  Kane v. UBC (1980) S.C.C.  Board and the president had dinner together after a hearing.  Nothing wrong, in law, with the dinner.  Problem was failure to disclose once it was admitted the case was discussed.



What you cannot do is discuss the pending case.



Did not fall on grounds of reasonable apprehension of bias - it was a disclosure problem.

2.  Another example - law society discipline



- can judge your peers/classmates



- cannot judge lawyers from your own firm



- can judge your former firm, unless there is some other personal connection (ex. to the file) or hard feelings upon your leaving

10.  Ross v. NB Bd of Education (1990) NBCA

A.  What are the facts in Ross?


Comments had been made in the legislature regarding criminal prosecution over his book.

 
B.  Degree of procedural fairness owed?


Fairly high degree of procedural fairness owed.  Thus, tolerable level of bias was very low.

C.  What was the appointment process for the adjudicator? 


Minister of Labour chose the judge.  Separation between commission & appointment of arbitrator.

 
D.  Did anything in this process give rise to a reasonable apprehension of bias? In particular, can this case be distinguished from Quebec Liquor?  Do the minister's comments give rise to a reasonable apprehension of bias?


No.  They were made in a different context.  The fact that his colleagues said stupid things does not reflect upon him.

11.  Mondesir v. Optometrists (Man CA)
 
A.  Seems to have been a concession in this case that there was a RAB.  On what was the RAB conduct? 


  Investigation committee member was a competitor of Mondesir’s in the same small town

 
B. Why then was not the decision set aside?   How does this jive with the outcome in Newfoundland Power?


  Remedied by subsequent discipline committee stage.  Seems to contradict Newfoundland Power.

12.  Involvement at an earlier stage of decision-making
 
A.  The concern here is whether the decision maker has some prior involvement, and not whether one of the parties or a witness had earlier involvement--they most probably will have had!

B.  In AJI v. Winnipeg Police (1990) Man CA 
 
 
1. Concern raised that the commissioners (Sinclair and Hamilton) might have had a hand in setting the terms of the inquiry after the original appointment was struck down because it was not in both official languages.  

 
 
2.  Found there was not any evidence to support this assertion. 

 
 
3.  Is it implicit in the decision that they might not have allowed the appointments to stand if such involvement could have been established?



This remains unclear.  Left the possibility open.

C.  Old Saint Boniface v. Winnipeg (1990) S.C.C. 


- Needed to purchase land


- Needed to get a zoning change

 
 
1.  Councillor appeared before finance committee in support of an application (option to purchase city lands as part of a land assembly scheme) and then sat on the committee that approved a rezoning permit for the project. Judge in his own cause?  Reasoning somewhat similar to NFLD Telephone case.



Councillor supported this development.  City council reviews Community Committee’s zoning decision.

 
 
2.  Court look at the nature of the tribunal and what it was intended to do.  City councils are a hybrid of political and legislative functions, depending on what they are doing at a given time.  

 
 
3.  No evidence that he had any interest beyond the public interest.



Never indicated that he had a closed mind.

 
 
4.  Since they had to fight elections, their (tentative) positions on controversial issues had to be known.  

Argument:  he demonstrated a bias in supporting project in front of finance committee.  Thus, he should be precluded from sitting on committee deciding zoning.

 
 
5. Rule for city councillors:  must establish prejudgment that precludes them from considering a matter, i.e. that representations would be futile/their view cannot be dislodged.  (Qu:  and just how are you supposed to establish that?!)

This is a political actor making a policy decision (compare with Ross ~ political actor making substantive decision.)

13.  ATTITUDE TOWARDS AN OUTCOME  not covered in lecture, except to say…


- attitude towards an outcome is not a bar…need to show specific bias.



Specific Procedures:  The Right to Notice
1.  Introduction

  A.  Two branches to the rules on procedural fairness


1.  Nemo judex in causa sua debet esse - no one shall be a judge in their own case.  Goes to bias.


2.  Right to a hearing:  audi alteram partem rule.  

We will consider some discrete parts of this rule:



a.  Notice



b.  Discovery & disclosure



c.  Right to counsel



d.  Nature of the hearing



e.  Right to reasons

2.  Right to Notice
  A.  Impossible to have a fair hearing if you do not have notice of whatever action the decision maker is contemplating making.  Most basic of procedural rights.  Without notice, other rights cannot be effectively exercised.

- you must have notice in order to have a fair hearing.

  - it is the most basic right; always start with this one, because if you don’t have notice, you don’t have any participatory rights.

  B.  What is the civil procedure standard?  Preparation of a statement of claim - facts, claim and what to do.  Requirement of personal service.  Carefully set out set of rules on who, what, when and how - everything hinges on proper service.

The Ultimate in Notice

- standard in civil procedure ~ personal service of the statement of claim

  - Tells you:


- what are the facts?


- what are they seeking?


- how do you respond?

- most notice provisions have these three components, too

  C.  First step:  look at the statute, although in most cases administrative statutes will not have much detail.  Might simply say ‘notice should be given’.  Ex. Krever & Inquiries Act:  “No report shall be made…until reasonable notice has been given…”.  When, how much, what detail?  Statute does not set this out.

What Type of Notice is Required?

- to find out what type of notice is required, look to the statute

  - usually pretty vague, general

- to fill in these blanks, we look to see where it falls on the procedural fairness continuum

  HIGH:  more personalised, more detailed

  LOW:  more attenuated form of notice

- Krever embodies the common law test/principle of “what is reasonable and effective in the circumstances”

- always contextual:  see para 7 of Caddy Lake (p.27)

- statute may be more specific ~ see Caddy Lake
- most times, some form of notice is implied, even where statute is silent

Ex. Caddy Lake, Inuit Tapirisat & Favor are all cases involving political actors & policy decisions.  Thus, we know they are low on the continuum.  No explicit notice requirement in the statute.
  D.  General rule:  some form of notice will be implied in virtually all cases unless a statute expressly dispenses with it.  This is because it is so basic.  If you don’t have notice, you can’t have any other rights/protections.  The notice must:


1.  Convey the real intentions of the giver - ex. how the person given notice may be affected


2.  Tell the affected person the case to meet; and


3.  What to do next

  E.  Will depend on what degree of procedural fairness is required.

  F.  So keeping in mind the general rule, we will look at some exceptions or marginal cases on two issues:  method of service & entitlement.

3.  Method of Service and Entitlement to Notice
  A.  “Service” is not really the appropriate word to use here as it connotes the high standard for delivery in a civil process.  Use in “quotations”.  None of the cases we have considered so far used formal service.

  B.  Other possible means of delivery of notice other than personal service:


- publication (newspaper, signs) as in Caddy Lake

- letter (registered or otherwise) used by Public Utilities


- published in the Gazette

- television (used by CRTC)


- word of mouth (as in Conway)


- InterNet


- be put on a list of usual intervenors
  C.  Test for method of service:  what is reasonable and effective in the circumstances
D.  Some form of notice will be implied into most administrative schemes.  We will review some exceptional cases where this did not happen either because  (why notice not granted in some cases)


1.  it was impractical


2.  the party had no participatory rights & therefore not even the basic right of notice

4.  Caddy Lake v. Florence Nora Access Road (1998) Man CA

  A.  Remember that Helper (together with Kroft) decided that there was a breach of the right to notice but exercised their discretion not to grant certiorari because it would have been futile.  Also a hint that the plaintiff did know what was going on and had in fact had an opportunity to respond.  One of the judges decided the case on the issue of discretion ~ there was a breach of the rules of procedural fairness ~ but in her discretion she would not grant the remedy sought.

  B.  Where does this case fall on the procedural fairness continuum?


Low ~ policy decision made by political actors.  Also, look at the nature of the right.

  C.  What was the precise procedural right that the claimants were seeking?


Looking for special notice

  D.  Twaddle & Helper disagreed on the issue of notice.  Contrast their judgments:  What did they agree about and what did they disagree about?


Twaddle thinks notice requirement of statute was complied with.  Helper doesn’t think notice requirements were met, but thinks trial judge correctly exercised his discretion.  However, they both agreed as to the result ~ no special notice requirement.

5.  Inuit Tapirsat (S.C.C.) 1980
  A. Court talks about the impracticality of giving notice.  (Respondents were not seeking this right.  Obiter?)  Is their reasoning convincing? Not to Busby.


See line 22 on p.51.


- easy to send out notices to all subscribers (put it in their bill)


- once parties show they are interested, it should be easy to identify them & give them notice.  Limited to those who participated in the first round.

6.  Favor v. Winnipeg (1988) Man CA

Unusual case.  No notice requirement.

  A.  What is the administrative scheme?  Who are the actors?


They were expropriating the land to trade with CN.  City of Winnipeg’s power was broader.


NOTE:  Expropriation powers arise out of many statutes.  However, Expropriation Act lays out the procedures:



1.  Decide if land will be expropriated.



2.  Inquire into whether expropriation is justified.



3.  Assess compensation.

  B.  What two hearings did the Favors want notice of?


1.  City council


2.  Cabinet decision on waiving inquiry

  C.  Where does the case fall on the continuum?  City Council?  Lt. Gov.?  Note that this analysis is merged into the discussion on the nature of the right.  What was the CA’s basis for denying notice of the meeting with city council?


- drew negative inference from statute ~ silent here, but set out lots of protections for assessment


- policy decision


- political actors


- however, the nature of the right is significant


- people may try to affect the value of their land (but this reason is non-sensical)


- futility factor ~ no way the Favors would have won.  But this is a dangerous argument.

  D.  Contrast with the outcome in Re Central Ontario Hydro (1984, Ont HC) where the court found that:


1.  “when one considers that the proceeding could lead to the expropriation of property, that warning [failure to respond results in no further notice] acquires an ominous significance.” and


2.  “when it is considered that the first meeting was the first step in a process that could lead to the expropriation of private property…the inadequacy of the notice, judged in light of the applicable statutes and of the common law was, in my opinion, obvious.”

  E.  What was the basis for denying notice of the meeting before the Lt Gov in Council (Cabinet) before waiving the inquiry?


- nature of the decision-maker


- nature of the inquiry ~ only makes recommendations


- look to statute


- again, cite futility (think of this as a discretionary factor)

7.  Summary on Entitlement to Notice
  A.  General rule:  you have the right to notice if your rights or interest might be affected, regardless of where the case falls on the continuum, unless statute expressly dispenses with it.

  B.  What are some exceptions?


a.  Caddy Lake:  Twaddle:  because the case was low on the procedural fairness continuum, he was unwilling to give the statute anything other than the narrowest reading, a reading which supported the form of notice used in the case.  Helper supported the trial judge’s exercise of discretion ~ the outcome would not have been different.


b.  Inuit:  practicality (volume & method), nature of decision-maker may preclude notice.


c.  Favor:  no entitlement, for a variety of reasons:  policy decision, negative inference from statutory language, recommending (not the final decision), concern about affecting value, futility.

8.  Content of Notices
- depends on where the case falls on the procedural fairness continuum

- See samples on p.160

  - not many facts

  - simply put you on notice that something is happening

  - also tells you how to get more information

    - akin to disclosure/discovery

- easy exam question:  content of notice.  Must include sufficient facts, what is being sought & how you may respond.
  A.  Already noted that you need to know the facts, how you might be affected and what you are to do if you want to respond.  Most common problems about content:


1.  does not give you useful information about the facts underlying the case or


2.  the consequences of the decision

  B.  Sometimes notice & disclosure merge together in administrative proceedings.

- in cases where there is no discovery, the notice must contain more facts (ex. Everett)


INTRODUCTION TO DISCOVERY AND DISCLOSURE
- akin to notice & comment cases, but slightly different

- Discovery/disclosure cases we’ve already studied:

  - Everett, Roberts v. Glenwood
- This will again depend on where you fall on the procedural fairness continuum

  Ex. Roberts:
low on continuum due to nature of decision-maker



thus, no right to disclosure

1.  Introduction

 
A.  Discovery is usually understood (in the civil context) to be the right 

 
 
1. to obtain all information from an adverse party that might assist in the preparation of your case ~ that which helps and that which hurts (helps you to prepare your case)

 
 
2.  in advance of the hearing, so that you have time to assess it.  (aids in settlement)

  
B. General rule in administrative law:  unless the parties agree in advance, there are no discovery rights unless the legislation clearly provides for this right.  Ex. "has all the powers of s superior court of record (Competitions Act); may order pre-hearing production (MHRA).

- where it says:  “board has all the powers of a superior court of record” = referential incorporation of the Queen’s Bench Rules

  Ex. CLC, MHRC

 
C.  The administrative law standard is significantly different from the civil law standard.


General rule:  not entitled to discovery rights unless statute clearly provides for it.

- bottom line:  must find a statutory basis for discovery rights
D.  Disclosure:  


 
 
1. General rule:  all information relied upon by the tribunal (whether received from an interested party or generated by the agency itself) in making its decision must be disclosed to all parties. 

Generally, there is always a disclosure requirement.

2. How this is different from discovery?

Scope:  you only get what the board gets.  Attaches to the Board, not the other party.


Timing:  comes at the hearing, usually not before.

 
 


3.  Remember that agencies receive info from a variety of sources and in a variety of formats.  (Contrast with a court proceeding.)  







a.  Many of the cases we have considered so far involve tribunals that collected info from a variety of sources and did not ever hold a formal hearing.  (Eg Nicholson, Inuit, Hawrish, Everett, Conway, Baker)

 
 

b.  In contrast, few cases involved hearings where all the evidence to be relied upon was received at a formal hearing:  Krever, Wells, Québec Liquor





Evidence in a box.  No information from outside sources.


4.  Some issues respecting disclosure by the board of information that it has collected include:  

 
 
 
a.  what exactly is "all" information"/what exactly has to be disclosed? 




may just get a summary.  Need not be verbatim/transcribed.

 
 
 
b.  are there circumstances where this requirement does not have to be met?  

  E.  Disclosure/discovery:  

 
 
1.  These two concepts sometimes get merged together when you have an administrative agency/actor  performing an investigative function.  

 
 
2.  As well, language is often used in a imprecise way (say ‘disclosure’ when they really mean ‘discovery’).  In criminal context, Stinchecombe says disclosure refers to the Crowns obligation to disclose to the defence all evidence it has unless irrelevant or privileged.

 
 
3. While we are considering disclosure and discovery as discrete procedural rights, we must remember that in many situations this procedure will be merged with notice. 

4.  For example, in Everett notice and disclosure were combined together.

2.  Introductory comments on what has to be disclosed
 
A  General rule:  information relied on by the decision maker must be disclosed to the individual. 

B  Kane v. Univ of BC (1980) (S.C.C.).

 
 
1.  Formal board meeting to discuss the suspension of a professor.  The board and the president had dinner together and talked about the case.  The danger against which the court must guard is that further information could have been put before the board.

 
 
2. Held: no private interviews (cannot hear evidence in the absence of another party).  However, the court later says that you cannot do this unless the information is communicated to the absent parties and they have an opportunity to respond.

 
C.  Just how detailed that information must be will vary having regard to the level of procedural fairness owed to the parties.  Some examples:


1.  See quote from Selvarjan in Nicholson  Look at statement on p.7 by Lord Denning
2.  Everrett
3.  TIMING OF DISCLOSURE/RIGHT TO DISCOVERY
4.  Canadian Pacific v. CALPA (1993) S.C.C.

Remember:  we are only at the investigatory stage

A.  Administrative scheme? 

- this is merely an investigation
B.  What were the substantive issues before the board?

   
 
1. whether various corporate entities--9 airlines--constituted a "single employer" for the purposes of the act, more particular,  would the pilots of these affiliated airlines--after a merger--be in the same unit.  

2.  Alternatively: effect on sales

 
 
3.  Need to examine closely the nature of the corporations--pierce the veil--including reviewing various purchases of small airlines.

If it had acquired/bought these airlines, their pilots would enter into Canadian’s union.

- documents are very important

 
C.  Degree of procedural fairness?  What did the statute provide?  Adversarial, rights.  Labour board hearings: very high degree of procedural fairness.

 
D. What is the specific procedural issue?  Ability to compel production; seeking a right to discovery from an adverse part (release of documents before the hearing).  Requires a close examination of s.118 (now s. 16.)  (Coercive ~ penalties for non-compliance include imprisonment; "exorbitant nature of the penalties".)

Issue:  did documents have to be discovered at the investigation stage?

- no, statute only requires disclosure at the hearing stage

- this is merely an investigation

  - however, this ruling frustrates the investigation.  Only causes delay.

- biggest problem:  coercive nature of the power.  Don’t want to give these power out lightly.  No built-in protections at this stage.

  - could not argue against disclosure, regarding privilege, etc.
 
E.  Documents would be many and technical--require close reading, more information, and clarification.  Not the sort of thing that one could be quickly prepared to cross-examine upon.  Absent pre-hearing disclosure, would likely require an adjournment.

 
F.  Argued by union:  power could be read in--not unreasonable, indeed useful--necessary and indispensable.

G. Ian Blue on CALPA:

a."Legal gridlock", "leads to a complete meltdown"

 

 
b.evidentiary basis for convenience not established--no mechanism to get it in

 
H. After CALPA, when would a board have pre-hearing discovery power?
  
 
1. Statute:  After CALPA, must find express provision in legislation.  Examples: "has all the powers... of a superior court of record." (Competitions Act); may order pre-hearing production (Manitoba Human Rights Act).  Labour Code has not (yet) been amended.



 
 
2. Treat as disclosure:  Mehling v. Manitoba [1995] CA

3. Agreement/ ignore /ignorance

4. obligation to co-operate

5. adjournment

5.  EXCEPTIONS TO THE DISCLOSURE RULE
 
A. Generally speaking, not entitled to discovery but are entitled to disclosure of information is relied upon by the board in making its decision.

 
B. There are situations where full disclosure is not required:

1.  Matters on which a board can take "official notice";

 
 
2.  Where a serious competing interest against disclosure exists.  

6.  Official Notice: Will not be reviewed in class.

- when boards take ‘official notice’ of something, it is like judicial notice, but broader

- allows expert boards to use/rely on their own expertise
 
A.
Judicial notice--limited to notorious facts not disputed by reasonable people. 

 
B.  Official notice not only facts within public knowledge but also additional facts that are known within the specialized sector of the community the board is responsible for regulating.  May be acquired by training and experience, including experience gained as board members.

 
C.  If the facts are facts of which "official notice" can be taken, there is no need for the decision maker to disclose the facts before making a determination.

 
D.  Reconciling procedural fairness with the need to use the expertise of the tribunal ~ inseparable mix of expertise and information.

 
E.  By not requiring that the usual rules of evidence be adhered to, official notice ensures efficiency.

F.  When can it be relied upon?

 
 
1.  Sometimes provided for by statute.  Ex. Immigration Act s.68.(4) 


 
2.  When a board is appointed because of expertise, or develops expertise because of appointment. 

 
 
 
a.  War Veterans Allowance Board:  understand historic facts about WWII.

 
 
 
b.  expropriation boards (valuation);  understand the cost of sub-division

c.  securities commission:  understand how markets work; 

 
 
 
d.  labour boards:  understand union-management relationships. 

G.  Some safeguards:

 
 
1.  should not take notice of "adjudicative" facts (those relating specifically to the lis between the parties).  Use only for "legislative" facts (those relating to law and policy leading to the formation of general policy).  

2.  if the board sought assistance, they must disclose it.

 
 
3.  cannot simply be personal knowledge; must be specialized knowledge.  Ex. refugee cases.

7.  Serious Competing Interest  

A.  harm to person, concern for personal safety/well-being; think of Conway
B.  injurious to public interest; 

C.  national security; Moumdijan
D.  informer privilege;

E.  commercially sensitive information;

F.  breach of confidence.

8.  One Example:  Information Collected About An Individual 

 
A.  Contrast the civil and criminal procedures with administrative procedures  

B.  Criminal proceedings:

 
 
1.  Stinchecombe:  all evidence collected by the Crown, with very few exceptions, must be disclosed to the defendant in advance of the hearing. 

 
 
2.  inconceivable that evidence would be presented to the decision maker that an accused would not see.  1) might restrict timing of seeing; 2) might not be compellable (because of privilege) but would see if evidence is presented at trial.

C.  Civil litigation:

1.  Discovery obligations require full and timely disclosure

 
 
2.  Extremely rare that the parties would not be entitled to hear all of the evidence being presented

D. Administrative proceedings

1.  if low degree of  procedural fairness is owed:  

 
 

a.  may only be entitled to the gist of the evidence.  This limitation is founded on efficiency.  Quote from Sevarajan as quoted in Nicholson .

 
 
 
b.or if there will be a fuller hearing at a later stage (ex. Hawrish)

 
 
2.  but even in situations where you would expect that a high degree of procedural fairness would be owed (ex. liberty interest at stake) the right to disclosure may be curtailed if there is a serious competing interest which mitigates against disclosure.

9.  When would the serious competing interests of potential harm to the claimant or another individual mitigate against disclosing information collected about the claimant?  Think back to Conway
10.  Example of how security risks are considered:  The [Canada] Evidence Act
 
A.  Moumdjian v. Security Intelligence Review Committee (1995) FCTD (aff’d FCA)

1.  Any questions about the facts?



Applying for citizenship.  CSIS objected.  May end up in deportation.

- why they don’t want disclosure (see p.183)

- wanted disclosure of documents so they could go into the appeal book.  Wanted transcript of proceedings & report by SIRC to Cabinet.

 
 
2.  Who are the administrative actors/decision makers?  What are the objectives of this regime?  Why was it set up?

 

SIRC: authorise wiretaps & security clearance; immigration stuff; review body for CSIS

 
B.  What was the process used here to consider M’s application for citizenship?  

Basically not present for most of the hearing.  Get a summary of in camera evidence.

 
C.  Where does the case fall on the procedural fairness continuum? 



High.



- nature of the right



- adversarial



- substantive
 

1.  What is the procedural issue?  What was the test for determining whether the SIRC proceedings had to be disclosed?  Do you think the information could have been disclosed to counsel only?



Is there another reason why there ought not to be disclosure.

- Committee Report covered by s.39 of the CEA; Privy Council asserts it is a Cabinet confidence.  Court will not interfere.

- Transcript of proceeding:  two step process/test (see p.181)

  1.  Has an apparent case for disclosure been presented?  If yes, then…

  2.  Court itself will review the information.  

    - Must balance competing interests.  Public interest vs. personal interest.

- One last point:  s.37(2) allows for partial disclosure; disclosure with restrictions.  Not done here (see p.184, para 33).


RIGHT TO COUNSEL
1.  Introduction
 
A.  Variety of forms of professional representation.  Can't expect the Queen to show up every time one of her servant's decisions is called into question.  Must appear through agents ~ ex. lawyers, customs agents, unemployment insurance.

 
B.  Artificial parties cannot and individuals may not want to represent themselves ~ 


ex. immigration agents, business agents, members of the legion, CUSH Centre.

 
C.  Common law rules have held, traditionally that right to counsel is not an aspect of procedural fairness or natural justice.  Many times board will permit them, but tradition common law position says they are free to exclude them and courts will not require them.  
D.  Lawyers are often excluded from administrative proceedings either by 

1. express regulation--University regulation (ex. plagarism hearings; also, Howard case ~ directive)

2. by long standing tradition-- Re Men's Clothing case. (ex. labour relations matters)

3. At the preliminary or investigative stages

 
 
4. Alberta Administrative Procedures Act specifically says that lawyers do not have to be permitted--it is not a necessary component of procedural fairness.

 
E.  What are the competing values in making a determination about whether lawyers ought to be permitted?  

a. expediency/efficiency

b. makes proceeding more expensive & formal

c. lawyers lack experience/knowledge in that area

When they should be permitted:


a.  statute provides


b.  technical matter


c.  important right affected


d.  discretionary decisions


e.  Charter right at stake


f.  if other side has a lawyer

2.  Howard v. Stony Mountain (1985) FCA
- 9 months earned remission was at stake

- Busby doesn’t think that the same result would have come about without the Charter

  - pre-Howard:  it was discretionary ~ right to counsel could be granted

  - need the Charter to overturn statute

- You have the right to counsel when the circumstances require ~ see p.205
 
A.  Administrative scheme?


Inmate Disciplinary Court

B.  Procedural issue? 

Right to counsel.

C.  What was the original remedy sought?  prohibition. 

To prohibit them from hearing the case.  No longer appropriate because Howard had already served his time.  Changed it to a declaration.

D. What was law pre-Howard? 


Not an absolute rule.  It gave discretionary power to grant a right to counsel in appropriate circumstances.

E.  What s.7 rights were affected?


- liberty ~ loss of earned remission


- security of the person ~ solitary confinement

 
F.  Does the s.7 right to “fundamental justice” include the right to counsel whenever a s.7 interest is affected?


No, it depends on the facts ~ see p.205

 
G. On the facts, was this a case where the request for counsel could be lawfully refused? 


No.  Right affected was important.  Look at severity of penalty.  Segregated once incident occurred.  Can’t find evidence or law.  Vague charge (see p.198).  Definite power imbalance.



THE NATURE OF THE HEARING
The Issue:  When will a paper hearing suffice?  When is more than a paper hearing required (ex. interviews, etc.)?  When is a full trial-type hearing necessary?

- simplest type of oral hearing:  interview
1.  Introduction

 
A. ‘Hearing’ is used in two senses.  Broad sense:  audi alteram partem (full range of rights).  Narrow sense: what kind of hearing format will afford an adequate opportunity to present your own case--oral, written, something in between?  We are considering hearing only in the latter sense.

 
B.  The test is easy to state:  

 

1.  Parties must be given an adequate opportunity to present their case and to hear the case against them.

 
 
2.  Application of the test when focusing on the specific question of the kind of hearing required involves considering what kind of hearing will suffice:  oral or paper or something in between.

 
C.  Civil standard?  Virtually always an opportunity for oral argument; sometimes do not have the right to oral testimony in court, but other opportunities to get evidence ex. cross examine on affidavit.

 
D.  Some factors to consider in determining what kind of hearing--oral, written or something in between--will be appropriate:

 
 
1.  Remember the test:  adequate opportunity to present case and to know the case against.

2.  Degree of procedural fairness required.  Continuum analysis.

 
 
3. What kind of evidence is being presented?  Most important.  More likely to have an oral hearing if the evidence is:  

4.  highly controversial  

5.  not known to the other side ~ it cannot be anticipated

6.  only way to get the evidence (think of CALPA)

7.  if credibility an issue (Everett)
 
 
8.  If the process is adversarial, it is more likely that an oral hearing will be required.

 
 
9.  Is there an opportunity to appeal or to have the matter determined at a fresh hearing?  Or, has there been an earlier opportunity to present case and to hear the case against the party?  Is there some other place when the oral evidence can be heard? (ex. professional discipline cases)

 
E.  Caution--do not assume that an oral hearing will be granted.  Trial type hearings–where all evidence is presented at the hearing-are not the norm.  Note the significant number of cases where there is no entitlement to an oral hearing.  Tendency of law students to bump all hearings up to this level.

 
F.  Finally:  always remember to look at the statute. 
1.  Review the cases we have already studied and identify situations where these types of hearings have been used.  Identify why the type of hearing chosen was (or was not) sufficient. 
1. written application

2. written submissions (perhaps with responsive rights)

Caddy Lake, Comeau, Baker, Gallant, Inuit Tapirisat
3. Right to respond to the submissions/findings of others

Nicholson, Everett, Conway (L-G), Shankaran

4. interviews

Mondesir (investigation)

 
 
5. right to be present while board is discussing and then to make comments at the end 

Roberts
6.  right to be present and make a submission at some point

7.  right to present oral evidence

8.  round table discussion

CALPA
9.  trial type hearings with some limitations or restrictions

Krever, Howard, Moumdijan (SIRC)

10.  trial type hearings (self-contained hearings)



Québec Liquor, Mondesir (discipline), Pearlman (discipline), Ross, Wells
2.   Baker  v. MEI
 
 
1.  What kind of hearing did she get?  What kind of hearing did she want? 



- she got a paper hearing, but wanted an interview.

3.  Review Roberts v. R.M. Glenwood again.  Do you think it was acceptable for council members to receive submissions in private after they became involved in a public process?

4.  Singh v. MEI (1985) (S.C.C.)
A. Court split 3 (BOR) and 3 (Charter).

 
B. Refugee determination process--need to establish a well-founded fear of persecution (not just discrimination) in country of origin.  Test for becoming a refugee.  

C.  Describe the statutory scheme:

 
 
1.Apply to minister--on advice of the Refugee Status Advisory Board--permitted them to stay.  Based on a written transcript of an interview with an immigration officer (who has not further role in the decision-making process) and information about conditions in the home country obtained from the minister.

  Interview with immigration officer was the only guaranteed ‘hearing’.  Most times people don’t say much…lose out on their only chance.

 
 
2.  If denied--could apply to the IAB for a full hearing--but could only get this if the board decided that there were reasonable grounds to believe that the claim could be established.  Again based on the interview transcript.

3.  No guarantee of an oral hearing.

 
D.  Where does this case fall on the procedural fairness continuum?  


Just below an oral hearing, based on the statute.

 
E.  Did this administrative scheme satisfy the requirements of "fundamental justice"?  More precisely:  Did this scheme present the refugee claimant with an opportunity to state his or her case and to know the case against them?  What factors did the court consider?


No, it failed s.7 test.  Did not have an adequate opportunity to present his case & know the case against him.  Number 1 reason:  credibility findings.  Didn’t know they had to spill their guts to initial interviewer.  Refugee’s lawyer couldn’t see ‘country’ file…didn’t know the case against you.



RIGHT TO REASONS
1.  Introduction
A.Traditional rule:  no right to reasons. 

 Changed with Baker
 
B.  Reasons for:  better, more reasoned decision-making; easier to hold a decision maker accountable with reasons.  Creates a sense of being treated fairly.

C. Against:  a burden on the administrative tribunal.

 
D. What does Baker say about whether there should now be a right to reasons?


You do have the right to reasons if it’s appropriate in the circumstances.  Two possible instances:



1.  If it is necessary to effect an appeal/judicial review



2.  If the decision has significant impact on the individual.


NOTE:  There is flexibility as to form.  Need not be archival nor create precedent/case law.


- Efficiency concern.
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