Saskatchewan Workers’ Compensation Board

A.  History & Purpose of the Act
- historic trade-off

- workers get paid quickly, regardless of fault or employer’s ability to pay

- however, compensation levels will be lower.  Workers lose their right to sue.

- this trade-off is to be administered by the Board, not the courts.

B.  Role & Purpose of the Board

- administers a complex statutory regime

- this points to greater deference owed by the courts; only looking at one piece of the puzzle.  Recognise their limitation in seeing the bigger picture/broader context/implications of their decision.

C.  Expertise

- decide this is an expert tribunal

- look to precedent (other cases) & statutory provisions (re: composition, security of tenure & powers)

- if it set out clear criteria for required expertise to serve on board, it would obviously show that it was an expert board.

D.  Privative Clause

- s.22 is the first ‘privative’ clause

  - exclusive jurisdiction clause

- s.22(2) seems to leave no remedy

  - a ‘no certiorari’ clause

  - this type of clause generally points to a standard of review of ‘patent unreasonableness’

- s.168:  final & conclusive clause

- here, these clauses are pretty determinative, but they still go through the whole functional & pragmatic approach

E.  Practical Considerations

- the whole purpose of the act is to allow for fast pay-outs to injured employees.  We don’t want to bog down the process or complicate it with the possibility of constant judicial review.  Efficiency is the essence of this regime, and that is undermined by judicial review.

F.  Previous Jurisprudence

- Pasiechnyk says that the appropriate standard of review for this board overall is patent unreasonableness

Immigration and Refugee Board

A.  History & Purpose of the Act
- generally, the Immigration Act sets standards for who may be admitted into Canada and provides for some exceptions ~ like Convention refugees & ‘humanitarian & compassionate’ grounds.  The Act also incorporates the United Nations Convention Relating to the Status of Refugees into Canadian law by s. 2(1).  The purpose of that convention is not the management of flows of people, but rather the conferral of minimum human rights’ protection.

B.  Role & Purpose of the Board

- if tribunal is doing what courts usually do, less deference will be owed

- if tribunal is balancing between different interests (polycentric), more deference will be shown

- tribunal here:

  - functions more like a court

  - looks back; determines if what the guy did was right or wrong; does statutory interpretation

  - these are all like functions of a court

  - more judicial; less polycentric

- “The context in which the adjudicative function takes place is not a ‘polycentric’ one of give-and-take between different groups, but rather the vindication of a set of relatively static human rights, and ensuring that those who fall within the prescribed categories are protected.” (p.35, para 93)

- also, not managerial or supervisory…just another cog in the bureaucracy

C.  Expertise

- relative expertise is important

  - involves a comparison between expertise of the board and expertise of the courts

  - all this board is responsible for is refugee determinations (not full supervisory function like Workers’ Compensation Board)


- IRB is but a little piece of the puzzle!

  - this is a human rights question

  - courts are experts in human rights (more experienced than IRB)

  - only 10% of IRB are lawyers (consideration of composition of Board under the statute)

  - courts will have the final say in this area

- not an expert board; even less expert than human rights tribunals (p.34, para 92)

D.  Privative Clause

- s.67:  “sole & exclusive jurisdiction to hear all questions of law & fact, including questions of jurisdiction” (p.32, para 86)

- s.82 says application for judicial review may only be commenced with leave of a FC trial judge

- but s.83(1) does allow for trial judge to certify serious questions of general importance to be considered by the Federal Court of Appeal.

E.  Previous Jurisprudence

- Pushpanathan is directly on point.  It tells us that the appropriate standard of review is correctness, given the Court’s interpretation of s.83 as a ‘statutory right of appeal’ (p.33, para 89), the board’s lack of relative expertise and their purpose as being more adjudicative than supervisory or related to polycentric disputes.

- note, however, that Pushpanathan dealt with a question of law…worried about precedential value.  It could be that for determinations of fact, more deference would be warranted (but I think that expertise would still point to low deference…compare with human rights tribunals).

BC Securities Commission

A.  History & Purpose of the Act
- regulatory in nature

- “Its primary goal is the protection of the investor but other goals include capital market efficiency and ensuring public confidence in the system” (p.49).

- “the primary goal of securities legislation is the protection of the investing public.”; “aimed at regulating the market and protecting the general public.” (p.51)

- elaborate framework; highly specialised & complicated

B.  Role & Purpose of the Board

- plays a role in policy development

- highly expert & specialised; oversees a complex regime

- ability to register their decisions with the Supreme Court of British Columbia (p.52)

- s.14 reveals the breadth of their mandate (p.52)

C.  Expertise

- “it is not surprising that securities regulation is a highly specialised activity which requires specific knowledge and expertise in what have become complex & essential capital and financial markets.”  (p.49)

D.  Privative Clause

- s.149 allows for an appeal to Court of Appeal, with leave from the court.

  - no deference inherent in an appeal

  - strong indicator that you are going to use the correctness standard

E.  Previous Jurisprudence

- Pezim tells us that the appropriate standard of review is reasonableness simpliciter, given their expertise (“special knowledge & sophistication of the board”) & broad mandate. (p.55)

Competition Tribunal

A.  History & Purpose of the Act
- look to the preamble of the Competitions Act:  “The purpose of this Act is to maintain and encourage competition in Canada in order to promote the efficiency and adaptability of the Canadian economy, in order to expand opportunities for Canadian participation in world markets while at the same time recognising the role of foreign competition in Canada, in order to ensure that small and medium-sized enterprises have an equitable opportunity to participate in the Canadian economy and in order to provide consumers with competitive prices and product choices.” (p.63, para 144)

- more economic than legal (p.64, para 145)

B.  Role & Purpose of the Board

- meant to oversee the administration of the civil part of the Competitions Act (p.64, para 145)

- complexity of regime (more economic than legal) (p.64, para 145)

- monitor long-term implications of their decisions

- very broad mandate

- to determine if there was competition, a balancing of a number of factors had to be done to determine the proper answer.

  - more deference is owed when polycentric issues are being considered by the tribunal

C.  Expertise

- their expertise lies in economics & commerce (p.64, para 148)

- look at composition of the tribunal (p.64, para 148)…up to 4 judges, up to 8 ‘lay’ members, learned in “economics, industry, commerce or public affairs.” (s.3).

- “The preponderance of lay members reflects the judgment of Parliament that, for purposes of administering the Competitions Act, economic or commercial expertise is more desirable and important than legal acumen.”

D.  Privative Clause

- s.13 allows for a conditional statutory appeal (p.63, para 143)

  - requires leave of the court

- once again points to correctness standard, due to lack of privative clauses & presence of an appeal clause.

E.  Previous Jurisprudence

- Southam tells us that the appropriate standard of review is reasonableness simpliciter, given the board’s immense expertise and its role & purpose in the context of the Act.

Canadian Human Rights Commission

A.  History & Purpose of the Act
- educate, inform and advise the government, the public and the courts on matters of human rights (s.27).  It also provides a procedure for initiating, investigating and seeking voluntary settlement of human rights complaints. (p.77)

B.  Role & Purpose of the Board

- ad hoc arbitrator (contrast with labour arbitrators)

- non-consensual situation (not agreed to by the parties, but imposed)

- not binding; doesn’t definitively law-down policy (only gives advice; not binding)

C.  Expertise
- their expertise is in fact-finding and adjudication in a human rights context; does not extend to general questions of law. (p.78)

- low relative expertise

D.  Privative Clause

- judicial review sought pursuant to s.28 of the Federal Court Act.  No appeal clause in the human rights tribunal’s act, but in the Federal Court Act.

  - what should we infer from this?  Gut reaction = should import more deference.  However, the SCC does not agree.  Absent a true privative clause, the normal supervisory role of the court remains.

E.  Previous Jurisprudence

- Mossop tells us that the appropriate standard of review is correctness, given the lack of expertise & a privative-clause (p.78).  This may be different, however, on questions of fact (see p.78 & p.96 in Attis).

New Brunswick Human Rights Commission

A.  History & Purpose of the Act
- “the purpose of human rights commissions is multifaceted, in that they serve a general educational role to the government, the public and the courts on matters of human rights, provide for investigation and settlement of human rights complaints and act in an adjudicative capacity to settle particular disputes.” (p.96, para 21).  Like Mossop.

B.  Role & Purpose of the Board

- fact-finding; adjudication of disputes

- ad hoc

- broad remedial powers (p.96, para 23)

C.  Expertise

- limited to fact-finding; does not extend to general questions of law (see p.96, para 22)

- low relative expertise

D.  Privative Clause

- unlike in Mossop, a privative clause is present ~ s.21 (p.95, para 18), but it has only a limited privative effect (see p.96, para 21).

E.  Previous Jurisprudence

- Attis tells us that on questions of fact & adjudication, the appropriate standard is reasonableness simpliciter, but for questions of law the standard should be correctness (p.95, para 17). The standard of correctness was employed in that case, as they were considering a Charter issue (see p.98).

Public Service Staff Relations Board

A.  History & Purpose of the Act
- a separate & distinct labour regime for public servants

- public servants are a special category of employee whose particular status is incompatible with inclusion in a bargaining unit with non-public servants. (p.108)

- administers a particular area excluded from control by the Canada Labour Code, s.6.

B.  Role & Purpose of the Board

- resolution of labour management disputes between the federal government & its employees (p.109)

C.  Expertise

- does not extend to interpreting the definition of employers/ees (p.109)

- probably limited to resolving labour management disputes; probably includes fact finding & remedies

D.  Privative Clause

- no ‘exclusive jurisdiction’ clause, unlike in many other labour relations statutes (p.107)

E.  Practical Considerations

- generally in matters regarding labour relations, we are concerned with finality of the board’s decision.  Don’t want to allow the dispute to drag on.

F.  Previous Jurisprudence

- PSAC (1991) is not particularly helpful in determining the appropriate standard of review because that case involved a jurisdictional issue.  Once a matter is deemed to be jurisdictional, the standard of review will be correctness.  That was the standard used in that case, but it may not be appropriate to import it into other cases not involving jurisdictional issues.

Canada Labour Relations Board

A.  History & Purpose of the Act
- look at the preamble (p.116-117)

  - encouragement of free collective bargaining & the constructive settlement of disputes

  - supports freedom of association

  - development of good industrial relations is in the best interests of Canada in ensuring a just share of the fruits of progress to all.

B.  Role & Purpose of the Board

- can make determinations regarding bad faith bargaining (s.97, p.117)

- meant to keep the parties negotiating

- according to s.98, they “may assist the parties to the complaint to settle the complain and shall, where it decides not to so assist the parties or the complain is not settled within a period considered by the Board to be reasonable in the circumstances, hear and determine the complaint.” (p.117)

- not strictly legal ~ involve political, social & economic questions (p.123)

C.  Expertise

- “Labour boards have a high degree of expertise and experience in a dynamic, complex & sensitive field.  Courts generally cannot equal that expertise and experience in this difficult and constantly changing area.” (p.123)

- “it is scarcely contested that specialised labour tribunals are better suited than courts for resolving labour problems, except for the resolution of purely legal questions.” (p.123)

- “No other body will have the requisite skill and experience in labour relations to construct a fair & workable solution which will enable the parties to arrive at a final resolution of their dispute.”  So their expertise encompasses remedies, too. (p.123)

D.  Privative Clause

- also look to privative clause:  ‘final & binding’ & ‘no certiorari’

  - indicate that courts should show deference even to its remedial orders

  - “Furthermore, a broad privative clause in s.22(1) proves that, not only are the Board’s decisions final, but so too are its orders.  This provision lends support to the position that the court should defer to the remedial orders of the Board which are made within its jurisdiction.  That is to say there should be no judicial interference with remedial orders of the Board unless they are patently unreasonable.” (p.123).

E.  Practical Considerations

- in labour relations matters, finality is key.  Courts will not lightly interfere.

F.  Previous Jurisprudence

- Royal Oak Mines tells us that the appropriate standard of review for this board is patent unreasonableness, given their expertise, the privative clause and the nature of the function they perform. (p.124)

- Goldhawk supports this finding as well (p.140), though in that case they dealt with the interpretation of external legislation, which caused the standard to be lowered to correctness.

School Boards & Teachers Collective Negotiations Act’s Board of Arbitration

A.  History & Purpose of the Act
- provides a complete code governing collective bargaining relationships for teachers in Ontario.  All collective agreements covered by the Act must contain a clause for the submission of disputes to arbitration for final & binding resolution. (p.149, para 189).

- “the whole purpose of a system of grievance arbitration is to secure prompt, final and binding settlement of disputes arising out of the interpretation or application of collective agreements and the disciplinary actions taken by an employer.”  (p.152, para 203).

B.  Role & Purpose of the Board

- arbitrate disputes arising out of teachers’ collective agreements and any disciplinary actions taken by their employers.

C.  Expertise

- “Indeed the principle of judicial deference is no more than the recognition by courts that legislators have determined that members of an arbitration board with their experience and expert knowledge should be those who resolve labour disputes arising under a collective agreement.” (p.152, para 204).

D.  Privative Clause

- s.72 protects the decisions of arbitrators with a very strong privative clause (set out on p.149, in para 189).  “Shall not call into question”; “No certiorari”.

E.  Practical Considerations

- again, as with all labour disputes, finality is key.  Courts generally will not interfere.

F.  Previous Jurisprudence

- Bhadauria tells us that the appropriate standard of review is patent unreasonableness (see p.153, para 207), given the board’s expertise, the privative clause and their role & purpose.  In that particular case, however, it was found that the decision was patently unreasonable, on the basis that there was no evidence to support their conclusion.

Ministerial Decision on Humanitarian & Compassionate Grounds in Immigration Matters

A.  History & Purpose of the Act
- same as Pushpanathan:  regulates immigration to Canada

B.  Role & Purpose of the Board

- exempts applicants from the requirements or rules set-out in the Immigration Act, in the discretion of the Minister.

- “this decision relates directly to the rights and interests of an individual in relation to the government, rather than balancing the interests of various constituencies or mediating between them.” (p.165, para 60).  Not polycentric, but more judicial in nature.

- fact-specific inquiries

C.  Expertise

- “The fact that the formal decision-maker is the Minister is a factor militating in favour of deference.  The Minister has some expertise relative to courts in immigration matters, particularly with respect to when exemptions should be given from the requirements that normally apply.”  (p.165, para 59).

D.  Privative Clause

- “There is no privative clause contained in the Immigration Act, although judicial review cannot be commenced without leave of the Federal Court - Trial Division under s. 82.1…s.83(1) requires the certification of a serious question of general importance by the Federal Court - Trial Division before that decision may be appealed to the Court of Appeal.  Pushpanathan shows that the existence of this provision means there should be a lower level of deference on issues related to the certified question itself.” (p.165, para 58).

E.  Previous Jurisprudence

- According to Baker, the appropriate standard of review is reasonableness simpliciter.  Reasons outlined at p.165, para 62:  “I conclude that considerable deference should be accorded to immigration officers exercising the powers conferred by the legislation, given the fact-specific nature of the inquiry, its role within the statutory scheme as an exception, the fact that the decision-maker is the Minister, and the considerable discretion evidenced by the statutory language.  Yet the absence of a privative clause, the explicit contemplation of judicial review by the Federal Court - Trial Division and the Federal Court of Appeal in certain circumstances, and the individual rather than polycentric nature of the decision, also suggest that the standard should not be as deferential as ‘patent unreasonableness’.  I conclude, weighing all these factors, that the appropriate standard of review is reasonableness simpliciter.”

Page 7 of 7

