Below is the 2000 civil procedure exam which contains the notes for markers. (Note that point form answers should not be used on the exam.) Good luck, Karen

LEGAL METHODS
CIVIL PROCEDURE MID-TERM EXAMINATION
February 2000 

Total examination time: 1 hour
Total number of marks: 35.
This examination must be handed in together with your answer books.
======================================================PART ONE 

21 marks (out of 35 marks) 

Suggested time: 35 minutes 

1. (5 marks) Full documentary discovery is required by the Queen’s Bench Rules. Describe four mechanisms that help ensure that a party makes full
documentary discovery. 

This question was at length in a civil procedure lecture. The answer should include: 

-statement is under oath 

-lawyer’s certificate of explanation 

-potential costs consequences for failure to disclose 

-possibility of dismissal 

2. (5 marks) You are acting for Ron MacDon who purchased a restaurant two years ago from the defendant, Queen Burgers, in an action for contractual
misrepresentation. Six months ago, you offered in writing to settled the case for $20,000 and Jo King, the defendant's lawyer, agreed in a telephone conversation
and a follow-up letter to this settlement. Six months later, you have not received any money. King now says that she was under a misapprehension as to her client’s
instructions and that she was not authorized to make accept the offer. 

a) Is the settlement binding on Queen Burgers? Briefly described why or why not. (2 of 5 marks) 

Scott C.J. discussed lawyers’ obligations to have settlement instructions and the implied authority to settle.
These obligations were probably discussed a various points in the small group seminars as well. 

b) What proceedings you can take on your client's behalf at this time to enforce the settlement? (3 of 5 marks) 

This problem is very similar to one in the seminar materials. The answer is either summary proceedings
under R 49 or R 20. 

3. (5 marks) Kitty Catz has brought a defamation action against the Winnipeg Star. The paper ran a story saying that her yard was a public
health hazard because it was overrun with cats. The statement of defence alleges that the story is true and, further, that Catz suffers from the
delusion that "everyone is out to get her". As Catz’s lawyer, what arguments would you make opposing the newspaper's motion for a
medical examination of your client? 

Similar to seminar problem. The answer should include a reference to the tests for a medical exam–material issue and
reasonable basis for belief. Students should then discuss whether the tests have been met on these facts. 

4. (6 marks) Describe what you are required to discuss about fees and disbursements with a new client during your initial meetings. 

This issue was discussed at length in a civil procedure lecture and should have been discussed in seminars as well. The
following points were made in the civil procedure lecture: 

-reference to the Code of Professional Conduct–The lawyer should not stipulate, charge or accept any fee or
disbursement which is not fully disclosed, fair and reasonable. 

-must discuss fees when retained 

-must ballpark what the case might cost 

-need to keep client regularly updated as to how big the bill is and whether fees have changed 

-best practice–set out fees in a retainer letter 

Examination continued on the back of this page. 

PART TWO 

14 marks (out of 35 marks) 

Suggested time: 25 minutes 

Student #____________________. Record your answers on this page and hand it in with your examination book. 

For each question, you are required to indicate: 

A) whether the statement is true or false (1 mark). 

B) the precise rules number (including the sub-rule number, eg. 12.03(4)) (1 mark). 

1. A non-party may be examined for discovery if he or she has information relevant to any issue in the action. 

A) True_____ False ___X__ 

B) Rule number__31.10(1)________ 

2. The court, on its own motion, can make an order requiring that a lawyer personally pay the costs of any party. 

A) True___X__ False _____ 

B) Rule number______57.07(1)_______ 

3. A defendant who wishes to claim against a co-defendant must do so by way of counterclaim. 

A) True_____ False __X___ 

B) Rule number______28.01______ 

4. When a party who has been examined for discovery subsequently determines that an answer to a question is incorrect or incomplete that
party must provide a correction in writing. 

A) True__X___ False _____ 

B) Rule number______31.09(1)_______ 

5. The only factor a court can consider on a motion to dismiss an action for delay is whether the plaintiff’s delay has been unreasonable and
unjustified. 

A) True_____ False ___X__ 

B) Rule number________24.01(2)_____ 

6. Where a party’s claim is founded on an Act, the rules require that the specific sections of the Act relied upon must be pleaded. 

A) True___X__ False _____ 

B) Rule number________25.06(4)_____ 

7. All relevant documents that are or have been in the possession, control or power of a party must be produced for inspection. 

A) True_____ False _X____ 

B) Rule number___30.02(2)__________ 

*** End of Examination ***

