Washington Bad Faith Law

By Matthew King

Every insurer has a legal duty to act
in good faith. This duty is one of fair
dealing and a responsibility to give equal
consideration to the insured’s interests.!
To avoid bad faith claims an insurer
must comply with both the legislative
and judicial standards.? In addition, the
Insurance Commissioner created regula-
tions defining unfair claims practices.3
Under RCW 19.86.920, there is an
implied reasonableness requirement in
defining unfair methods of competition
or unfair or deceptive acts or practices.4

An insured cannot prove bad faith
solely on the ground that the insurer’s
decision was incorrect.> “Mistakes and
clumsiness alone do not amount to bad
faith.”® An insurer acts in bad faith only
when the position it takes is unreason-
able, frivolous, or untenable.”

Bad faith claims are brought under
the Consumer Protection Act.8
However an insurer may be negligent,
even where no bad faith exists.® A CPA
claim has five elements: (1) an unfair or
deceptive act or practice; (2) that
occurs in trade or practice; (3) impacts
the public interest; (4) injury plaintiff’s
business or property; and (5) a causal
link between the unfair or deceptive
acts and the injury.10 An insurer’s
breach of its duty of good faith consti-
tutes a per se violation of the CPA.11

Typical Bad Faith Acts

What follows are short descriptions
of typical bad faith situations and how
the courts have dealt with them.

Denial of Defense/Coverage

An insurer may not deny defense of
a claim unless those claims are clearly
not covered.l? However, where the
duty to defend is denied and sufficient
ambiguity exists regarding the policy, a
bad faith claim will not be successful
and the insured’s unfair or deceptive act
or practice claim also fails.13

Wrongful Refusal to Pay a
Claim

An insurer may be liable for a
wrongful refusal to pay a claim.!4
Simply making an offer to settle for
lower than the amount the insured actu-
ally recovers is not bad faith.15 The test
of bad faith is whether the insurer has a
reasonable justification for the low
offer.10

Prompt Investigation of Claims
An insurer also must promptly

investigate claims.17 However, where
no evidence exists that an insurer com-
mitted the violation with such frequen-
cy as to indicate a general business prac-
tice the CPA claim fails.18 However, an
insurer did violate the CPA when it
failed to respond to a claim for five
months, despite insured’s repeatedly
request for permission to begin mitiga-
tion.19

Failure to Settle Within Policy
Limits

An insurer agrees to “pay on behalf
of the insured all sums which the
insured shall become obligated to pay as
damages,”29 subject to the policy lim-
its.21 An insurer must also indemnify its
insured judgments that impose damages
for a covered event.

An insurer’s general obligation of
good faith and fair dealing requires it to
settle even though policy may not
specifically impose that duty.22 This
duty to settle arises out of an insurer’s
right to control the defense.

Negligence Claims

An insurer also has a duty to exer-
cise reasonable care with respect to the
interests of its insured.?3 Even if an
insurer acts in good faith, it may be
liable to its insured for any proximal
negligence.24 In order to prove a negli-
gence claim against an insurer, an
insured must establish that the insurer
was at “fault” as that term is defined in
RCW 4.22.015.

In that respect, a negligence claim
against an insurer is no different than
any other negligence claim. In proving a
negligence claim, an insured may show
noncompliance with WAC § 284-30-300
(1992). However, a violation of those
standards no longer constitutes negli-
gence per se. Further, the court makes a
threshold determination, regarding
whether a duty exists, before submitting
an insured’s negligence theory to the
trier of fact.25

Remedies

Policyholders who win on a bad-
faith or negligence claim against their
insurers are entitled to tort remedies.20
However, no Washington court has
specifically addressed the general meas-
ure of damages in this context. An insur-
er’s breach of its duty of good faith con-
stitutes a per se violation of this act; the
remedy includes costs, attorney fees and
treble damages.2” In the negligence con-
text, the plaintiff is limited to damages
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proximately caused by the negligent
acts.

Third Party Claims

WAC 284-30-300 has several stan-
dards that appear to apply to third-party
claimants against a tortfeasor’s insurer.
However, an injured party has no right
to assert a bad faith claim against the
tortfeasor’s insurer.28 The Washington
Supreme Court has held that a third
party claimant may not sue a tortfeasor’s
insurance company directly for any
alleged breach of the duty of good faith
under a liability policy.2?

One exception to this rule is when
the third-party claimant is assigned the
insured’s rights under the policy. To do
this, the third-party claimant and the
insured covenant to not execute against
the insured. Then the insured-tortfeasor
assigns his coverage and bad-faith claims
against his insurer to the third-party
claimant. Finally, the third-party
claimant and the insured consent to a
judgment.30 Note that no-assignment
clauses in the policy do not prohibit
assignments “made after the events giv-
ing rise to liability have already
occurred.”31

Bad faith claims are designed to
reign-in insurers when they step out of
line. However, they should not be used
to force an insurer to settle claims
where genuine issues exist regarding
the negligence of the insured and con-

tributory fault of the plaintiff. m
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