DRAINAGE CONSTRUCTION SCHEMES PoLICY
EXPLANATORY DOCUMENT

1. WHC IS AFFECTED BY THE DRAINAGE CONSTRUCTION SCHEMES POLICY?

Courncil adopted the Drainage Construetion Schemes Palley in November 2001, Following
some exlensive work underiaken by Councll, this policy has been redrafted {refer Section 2
"Background” baliw)

The Drainage Construction Schemes Policy s aimed 3t funding the construction of
slonmwatar drams where they are required o provide a proper point of cennachion for
properties and/or where it 15 of a poor standard (when compared with the standard 10 newer
areas of the mumcipality).

It will mawnly apply to areas where properies fall to the rear and where there is no Council
underground drain at lhe rear of the properties (o collet stormwater

Figure 1. Starmwater drain reqn.nredJ

The policy proposes thal

+ The owners of the properties most affected by the proposed construction of a
stormwater draim will fund the whole or part of Ihe construction and

s Council will recover the costs by Imposing a Special Rate. a Special Charge ora
combination of both in accordance with Section 163 of the Local Gavernment Act,
1884,

The people most likely to be affected by a drainage scheme proposal will nclude: -

+ the owners of proparties whare water fram the prapearty discharges to the starmwater
drain and

= The owners of the properlies on the “down hill" side of the proposed drain

The Victorian Civil and Administrative Tribunal (VCAT) is required by lhe Local Governmend
Act 1985 o consider any appeals related 1o these types of schemes, VCAT recognises that
there are twao beneficianas where Councll installs stormwatar drains between praparties lo
control flaws |a the owner of property on the high side {discharging) and the owner of
property on the low side (protected),

Page 1 of 8



2. SUOME BACKGROUND

Mormally, house drams from properies are connected to an underground drain maintained by
the Council or o the kerb at the front of the property

In reew areas, such as Caimlea, Brimbank Gardens, The Avenue Estate etc. the developer s
required to provide all services to the area including the provision of stormwaler drams and
roads. [he purchase price of the land reflacts the cost of providing thesa services

However, in many oldaer areas of the municipality, some of the formal drainage and therefore
the points of drainage dischargn do not axist,

The reason for this is bacause many areas of the municipalily were developed before
legislation required the subdivider of the land to provida roads, sewars and siormwater drains,

Many of the roads and some drainage were constiucled by Privale Street and Drainage
schemes e in accordance with the Local Gavernment Act 1958,

Qften, houses existed prior 1o the fermal construction of the roads,

[l was common praclice lor coungils o nol construct stormwater drains at the rear of the
proparties. Presumably, this was either to reduce the overall conslruction costs of Ihe
necessary infrastructure, or to allow for the sewers 1o be constructed first (because they are
usually deeper than the starmwater drainsg).

Where the stormwater drams did not exist, the owners had to use whatever alternatives wera
available to them in order 1o drain houses, olher buildings, paving ele, This has somelimes
resultad in undesirable and'or llegal and inefficient outcomes

3. DRAINAGE PROBLEMS AND THE OWNER'S LEGAL REQUIREMENTS

There are three main types of drainage problems that are usually investigated by Counail
officers -

1 Where an owner of 3 property is experiencing stormwater runoff from a neighbounng
propearty,

2 Where water ponds onoa properly and il is nol draining awy,

3, Where an ewner wishes lo build a house or develop their property and whera there (s
ng point provided to which their stormwaler can easily dram.

Legally,

o An owner of @ properly on the low side has he righl o seek compensation if thero is
flow fram athar land, that flow is not reasonable and the flow of water causes injury,
damage ar economic loss (refer ta Attachment 1)

¢ A person who inlerferes wilh g reasonable Mow of waler onte any land and the water
causes injury, damage or economic loss the person who intarferes wilh 1he Mow is
liable to pay damages. This would include the situation where a person installs a
barrier io deflect stormwater and this water enlers the land of a third person (refer o
Altachmeanl 1)

s Every new building that is constructed in Victoria is regquired 1o be connecied o a
point of drainage discharge nominated by the |ocal Cauncll {refer to Attachment 2).

ancther problem that may occur 15 lllegal connections to the sewer probably due 1ol baing
the only "pipa” at the rear of a property.
Legislation requires Caouncll o mvestigate some dramage complainis.

Council may use legislation in an attempt to rectify certain situations and depending on the
circumstances, this may lead to the follewing action:-

s The complamant is advised Lthat itis a privale matler 1o be deall with between the
property owners:

s The owner causing the problem may be required to carry ool warks after natificalion
by Council. For example, Council may use the provisions of section 200 of the Local
Government Act 1989 This requires Council to notify the owner and the owner then
haz appeal rights to the Victanan Civll and Administrative Tribunal
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= [Fanillegal stormwater connection ta the sewer is suspected, a referral can be made
to City West Water for the authonty to invesligate, If an illegal connection is
discoverad, City Wesl Water will require lhe owner o immediately disconnect

There are situations where the ability of a property owner (o redirecl starmmvaler cannal
reasonably be underlaken due 1o the lack ol formal drainage in the area.

4. BRIMBANK'S DrRAINAGE CONSTRUGTION SCHEMES POLICY
It was reported to Councll in November 2001 that; -

«  There were a number of areas within e monicipality whera varous problems weara
ocourting bacause of the lack of sasement drainage that 1s maintained by a drainage
authority.

« The City of Kellar had implemented drainage schemes under the provisions of the Local
Government Act 1958 and 1989 and the City of Sunshine had implemented Privale Strasl
Schemes that Included the construction of underground drainage

«  These proiblems will continue to increase and to become g priority as properties in lhese
arcas are redeveloped and also in areas where the existing infrastructure ages,

» A means by which Counal may fund the construction ot such drainage is by the
imposition of a special rate or special charge (or combination of both) on persons
receving ‘special benelit” from the construction of the drainage.

Council adepted the Orainage Construction Schemes Policy and resolved hal Coundcil
congider the implementation ¢f (wo (2) drainage schemes in the vicinlty of Parsans Straet,
Sunshine and upon settlement of the two {2) schomas, Council reassess the Palicy lagether
with the implementation process.

5. PARSONS STREET, SUNSHINE - DRAINAGE SCHEMES

At its meeling of the 27 May 2003, Council resolved o propose to impose Special Chargeas In
the Parson Strest areas. Cauncil than -

» Provided public notice of its intention lo impose Special Charges W lund the construction
af easement drainage,

o Wrote lo all affected landowners,
» Conduct an Information Sassion;
¢« Recelved writtan submissions which were then analysed and further investigated;

= Haard presentations from the afiected properly owners or their representatives at
Council's General Purpose Advisory meeting on the 27 Auvgust 2003,

Council subsequently abandoned the slalulory progess wilh a view that they may bes
reinibated following consideratian of the changes proposed by the Demaecratic Ratorm Bill
{refer to 6 “Democratic Refarm BIlI" belnw) and a review of the palicy including the
conslltation process

6. DEMOCRATIC REFORM BILL

The State Government through the Lacal Gavernment {Democratic Reform) Bill has now
made a number ot changes lo the Local Government Acl 1988 including changing some of
the requirements related o Special Rates and Charges

The major changes are:-

Proportional Benefit Criteria

Essentially, Councll, for any scheme praposal, must calculate that proportion of the warks or
services thal provide a communily benefil as well as a special bensiit to the affected
ratepavers. The Department ot Victorian Communities has drafted some guidelines as W
whal considerations should be made. The guidelines will shorlly be relsased by the Minister
for Local Government,
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Motifying Owners

The Lacal Government Act, 1985, required Council to provide public notice, In a newspapear
circulating in the area, of its proposed scheme, The Acl will now require Council Lo notify
each ratepayer in writing of its proposal. This Is something this Council has been doing as a
courtasy since it started Implameanting Special Charge schemes

Cibjections

Whera Council intends lo recover more than two-thirds of the lotal cogl of a project or warks
from affecled ratepayers and if a majority abject within 28 days of the public notice the
Council may not declare the special rate ar charge The exception to this is “drainage
schemes required for public health purposes”

Councll In undertaking the statutory process for IMpasing any Special Rate or Spacial
Charge will be legally required lo meet Lhe new requiraments,

7. HOW DOES THE REDRAFTED FOLICY DIFFER FROM THE ORIGINAL?Y

The redratted policy considers four main factars not previously addressed by the original
policy. These are: -

A, Existing bulldings connactad to a point of discharge previously nominatad by
Council

Council recognises that in many instances the owners of propertes have previously gained
tormal advice from Council about the location of ther point of discharge for a building on the
site.

Tne policy now proposes a reduclion of the contribution required by the owners of properlies
that will discharge stormwater to a propesed drain, based on the roof araa of any building that
is properly connectad to a point of discharge {refer to the definition in the Policy documeant),

Il is proposed that Council will then contribule fowards the scheme an amaunt aqual to the
discounted sum,

Refer o the example below: -

Raool area fo be

‘discounted’
o |
G | £
a [
gl 2 |8
g2 2 |& J
Fall of Land
=
N -
o T
| Crriveway Garage
__________________________ =

Figure 2. Example — Where ‘discount’ may be applied
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B. Over time, the owners have “developed” their propertias making it more costly to
construct the necessary drainage on some properties

It is clear that the cost of constructing drainage now, particularly at the rear of established
properties, wauld be more expansive than it was dane when the land was oniginally
subdivided.

Geanarally, over time, owners have made impravaments to their propertias, such as,
construcling paving and out bulldings and providing landscaping, It could be axpected that the
older the area, the mare improvemenls (hat have been made and thercfore the more
nbstacles that need lo be clearad and, |t necassary reinstated, from the path of the proposed
drainage

Councif is now suggeasting hat the cost af removal and reinstaterments be shared betwsen the
landowrers affected by the scheme and Council on a 50/50 basis,

However, whare [llegal buildings have been constructed in the path of the proposed drainage
it is considared falr that the owner of the properly should have full responsibillity o remove the
siructure

In addition, in arder to construcl sume buildings on their properias, particularly sheds and
garages, some owners have entaraed Imta a legal agreament with Counoil o meet [he
additional cost of works should Council need to construcl or maintain a drain, Council |s
raquiring that these owners mest Lheir legal obligations.

C, Capping the actual lump sum costs to be contributed by an affected property owner
at 20%

In preparing any Speciat Charge scheme, Council officets will prepare an eslimatg of the
costs in providing the necessary works and determing how the costs will be apportioned
between Council (if appropriale) and between the individual landowners.

Council now propases thal the owners will pay no more 1han 20%, above the amount guoted
to them at the time thal Ihe scheme is declared by Council,

Any additional costs will then be borme by the Council.

0. Cansultation with property owners regarding sach dralnage scheme in
consideration of Brimbank's Community Cansultation Charter

The Local Government Act 1589 requires Coungil to undertake cerlain levels of consulation
wilh people who are affected by a proposed Special Charge schame (rafer (o 8 "Whal is the
process for the Imposition of 3 Special Rate or Spacial Charge” below).

It is propesed that in addition to the (egislative requirements Council will consult with the
people aftected to a level defined as “Neighbourhoad” by the Brimbank Community
Consullation Charer

Such consultation will Include: -

= Conducling an Infgrmation Session priar b Councll considenng a proposal for &
Drainage Conslruction Schame

» Establish a consullation group [including ward counciior) or consult with an exisling
group

8. How wiLL COUNCIL REQUIRE THE OWNERS TO CONTRIBUTE?
Coungil cannet just merely require an owner 1o contriblite.

It is proposed that Council will tund, at least part of the works, by imposing a Special Rate or
g Special Charge ar combinabon of bolh on the abutting landowners in accordance with
saction 163 of the Local Government Act 1989,

Brimbank City Council (and the lormer Cities of Keillor and Sunshine) has in the past used
similar rates or charges to tund other road and drains in the municipality, Prior to 1984,
councils undertook Private Sireel schemes, Drainage schemas, Haalth Act drainage
schemes, Hall Cost footpath schemes and Separate schemes to fund similar infrastructure
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9. WHAT IS THE PROCESS FOR THE IMPOSITION OF A SPECIAL RATE OR SPECIAL
CHARGE?Y

Before any consideration by Council, Council Officers will undertake investigations and
consult with the affected residents. The consullation will normally incluts an Informatian
Session with the ownears and occupiers of the affected properties.

If Councll decides to imposa Special Rates or Spacial Chargas to fund tha necassary
gralinage, It must follow the requirements of the Local Government Act 1988,

Erigfly, the steps are as below. howevar, whare Council is raquired to gain majarity suppart to
a propasal the steps will be different (refer to 6 "Democratic Reform Bill" above); -

1, Council will resolve ta publish its intention la declare a Special Rate or Special Charge

2. Coungl will provide public nofice in a lgcal paper and write 1o the parties affected by the
proposal

3. Depending on the circumstances of the scheme, The altectad paries and olhears than have
14 or 28 days in which ta make a written submisslon to Council. Al that time, the person

making the written submission can ask to be heard by a special committee of Council in
support of their submission.

4. Council will then arrange a special commttee of Councl 10 hear verbal subnussions. The
commitles s usually Council's General Purpose Advisary Committes which meats twice asach
manth

5. Council officers will then analyses any written and varbal submissions and, if nacaessary,
undartake further Investigation. A resident’s commiltea may be farmed Lo assist Councll
officers in their investigetions and Lo discuss allernalives,

6. & furthar report will then be presented to Council providing further information.

7. Council {depending on the requiremants of the Local Government Act 1989) may then
dacida to

s Declare the Special Rate or Specidl Charge a5 was ariginally proposed or wilth some
amendment

= Require furthar investigation or consultation
« Abandon the proposal,

8. If the propasal proceads, Councll will again write to the aftected landawners advising that
Council has declared the Special Rate or Special Charge and that the owners have 30 days
to make a written submission o the Viclonan Sl and Administrative Tribunal (VCAT).

0, VCAT js an independent government body that has been established to consider appeals
fram affected perscns on planning matlers and Special Rales and Charyges

1 VCAT will then arrange to conduct 3 hearing o decide whether the scheme should
proceed or not.

It will generally take about 18 maonths from the time that Council proposes a Special Rate or
Special Charge 1o tha lime lhat VCAT makes a decision as 1o whether the scheme shouid
proceed or nat,
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10. IF | AM AFFECTED, WHAT ARE THE GOSTS?
The costs to each property owner will depend an
= Whal is reguired 1o be constructed |

v The amount of difficulty In undertaking the works e.g. If there are obstacles along the
proposed path of the drain;

s The size of the owner's praperty when comparad with ather proparties affeclod by the
proposal,

v Whether the buildings on the property have already been connecled to a proper point
of discharge nominated by Gouncil;

« The directien of the slope of the land.

11. WHY DOESN'T COUNCIL PAY FOR THE FULL COST?

Rate ravenue from all ratepayers is the main source of income for Councll, The majonty of
those ratepayers have previously paid for the provision of slormwaler drains either In the
purchase price of their property or through other drainage schemes or Privata Streat
schemes.

In the redrafted policy, Council is proposing to share zome of the costs of the construction of
stormwaler drainage in established residential areas as a racagnition that owners have
lawfully connected building to a point of discharge nominated by Coungil and thal the cosla
are greater now when compared wilth what it would have cosl had the works been undertaken
when the land was first subdivided.

Council will alsn conirlbute [[here 15 soms form of cammunity benetit derved from the
conslruction T the necassary drainage and if there s a properly owned by Council affected by
the proposed works.

12, WHY I15N'TIT COUNCIL'S RESPONSIBILITY?

Legislation requires Council lo invesligate some types of drainage problems. The method of
resclution will depend an the circumstances,

Council may take action e:.g by requiring an owner to undertake works by a certain time, bul
it can only do so within the limits allowed by the legislation,

Councll, i adopting the Drainage Construction Schemes Folicy, [5: -

» Raquinng the owners of the affected properlies e conlribule lowards lhe cost of
canstructing the ‘main’ stormwaler drains 1o their propedies which is the case far the
majonty of other properiies within the municipallty

# Reinforcing the legal requirement for awners to control water flows from their
properies, at the same time previding them with & means W do s, where that
means may not currently sxist

Oince the starmwater drainage has been constructed o Council's slandards, Council will then
assume the responsibility for the ongeing maintenance and replacement of the dralnage.

13. HOw BIG WILL THESE DRAINAGE SCHEMES BE?

If a drainage camplaint Is received Council officers will investigale the cause, and identify the
extent of the problem {i.e. how many properlies are or are likely Lo be affected) and haw the
problem mighl be resalved,

A indicated above, the abilily for sume problems to be resolved is limnted because the
availability of formal drainage in the area.

it may be advantapeous 10 address the drainage 1ssues of an arca ar many blocks at the one
timea
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14. IF MY PROPERTY IS AFFECTED BY A DRAINAGE CONSTRUCTION SCHEME, HOW WILL |
BE REQUIRED TO PAY?

As indicated above, in arder far Councll to Impose a Special Rate or a Special Charge the
Council must first undartake the procass required by the Local Governmsan! Act 1989

If 2 scheme does praceed, the usual method of payment s by quarterly instalments over 2 10
vear period, That is 40 payments.

Morrmally, Council will take out a lean from a financial institution ta initially fund (he works. As
with any other loan, the financial institution will require Inlerest o ba paid on the loan

With each scheme, Councll may consider allowing owners to pay by lump sum e, [0 make a
ance only payment. However, this is likely o be the excaplion rather than the rule

Ar pwner will not be required o make any payments unlil physical works for the construction
of the drain commence on sile,

15, WHAT IF | CAN'T AFFORD TC PAY

Everyone's circumstances ara different and therefore Council is not ikely to specify now
Ihesa will be dealt within the Dranage Construction Schemes Palicy.

Any ratepayer who is or who anticipates having difficulties making paymenls can seegk a
review, based an their particular circumslances by conlacling Council's Rates Dapartmant

FOR FURTHER INFORMATION
[t yaou require further information about the Drainage Construction Schemes Pollcy, please contact -
Cuslomer Sarvices
Postal Address, PO, Box 70 Sunshine, 3020
Phone 9249 4000
Ermail: dsahernefiinibanih. vic goy.au
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Atlachmeant 1

WATER ACT 1989 — Section 16

LIABILITY ARISING QUT OF FLOW OF WATER ETC.

(1)

;=
(a) there is a flow of water from the land ol a person onto any
olhar land, and

{b) that flow is not reasonable; and
{c) the waler causes:-

{1) injury to any other person; or

{it}) damage to the propery (whether real or personal)
of any person, or

(iii) any other person to suffer economic loss:-

the persan who caused the flow |s liable t¢ pay damages to
that other parson In respect of that injury, damage or loss.

If:-
{a) a person interferes with a reasonable flow of water anto any
land which is not reasonable; and

k) as d result of that interference water causes'-

(i} injury to any other persons, or

{ii} damage to the property (whether real of personal)
of any other person; ar

{iii) any person to suffer economic loss:-

the person who interfered with the flow is llable to pay damages lo thal
other person in respect of thal injury, damage or l0ss,

If the person who caused, or interfered with, the flow (as the case
requires):-

(a) is the servant of another person and acted in the course of the
servanl’'s employment, or

{b) is the agenl of another person and acted within the scope of
the agent's authaority:-

that ather person I liable 10 pay damages in respect of the injury,
damage or loss

The existence of a liabillty under sub-sechon (3) doas not extinguish
the liahility of the servant or agent under sub-section (1) or (2), as
the case requires.



(3)

(8)

If the causing of, or the interference with, the flow (as the case
requires) was given rise to by works constructed or any other act done
or omitted to he done on any land at a tme before the current
octupler became the occupler of the land, the current occupier (s
llable to pay damages in respedt In the Injury, damage or loss

if the current occupier has failed to take any steps reasonably
available to prevent the causing of, or the interference with, the llow
{as the case requires) being 5o given rise to,

The existence of a liability under sub-section (5] extinguishes the
liability under sub-section (1) of the person who caused the flow

or the liability under sub-section (2} of the persan who inlerlered

with the flow (as the case requires)



Attachment 2

BUILDING REGULATIONS 1994 — Regulation 5.9

STORM WATER DRAINAGE

{1} The design of every stormwater drainage system to the point of
discharge on an allotment must be approved by the relevant
bullding surveyor.

(2} The report of lhe relevant Council indicating the location of lhe
paint of discharge from an allatment either within the allotment
or at the allotment boundary must be cbtained in relation o an
application for a building permit for the carrying out of building
work which includes a stormwater drainage system.



