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PART I	EMPLOYMENT AND TERMINATION AT BIRKBECK COLLEGE



1.	The Applicant was trained in Molecular Biology and Biochemistry during his higher education in USA with a Ph.D. degree obtained at School of Medicine, Temple University (USA) [44.1].  He then spent the following years for postdoctoral training in the top laboratories in the fields.  His experience and achievements in the fields during these periods were evidenced by several awards he obtained [44.2] and seven publications in peer reviewed journals, six of them with his name as the first author (see their reprints).  Due to demand for the structural knowledge of biological macromolecules including proteins in recent decades is increasing and the fact that crystallography remains as a major technique to resolve the three-dimensional structure of the macromolecule, he became interested in learning more in structural biology, especially in crystallography.  Thus, he obtained one-year intensive training in crystallography in Department of Biophysics at School of Medicine, Boston University in USA where he became familiar with crystallization techniques and gained a lot of knowledge in crystallography.  Such training let the Applicant make his mind to complete his training in crystallography and his postdoctoral training in a crystallographic laboratory.



2.	Upon the Applicant's job application to Professor Gabriel Waksman (a crystallographer running a crystallographic laboratory) as well as the references from applicant's referees, Birkbeck College offered to the Applicant a 5-year contract of employment on 29 August 2002 to work as a postdoctoral research assistant in Professor Waksman's group at the School of Crystallography (the only crystallographic school in the world), Birkbeck College, University of London [38].  The Applicant accepted the offer on 5 September 2002 [38.2], and arrived London on 7 November 2002 to take the post as mutually agreed with the employer previously.



Applicant's Work Performance at Birkbeck College



3.	Applicant's major project at the college was structural study of a complex of two bacterial proteins VirE1 and VirE2.  The work of this project during Applicant's three-month employment at the college was expression of two proteins, purification of the protein complex and crystallization from the purified complex at the preparatory stage of the crystallographic study of such crystals.  Other researchers had cloned the genes of two proteins into one expression vector.  The major difficulty in this part of the work is composed of the following three factors.  (1) The proteins to be purified were not stable; (2) the target of the purification was not an individual protein but a complex of two proteins; and (3) it does not have an affinity approach to purify the protein complex easily, as the works of the other people in the laboratory do.



4.	During the employment at the college, the Applicant not only never missed any working day but also worked in all Saturdays, many Sundays and some holidays.  Due to his tight research schedule, he even missed one of the informal laboratory meetings as alleged in the Termination Notice [30.3.6].  Because of the time he had spent in his work, plus his experiences in working protein expression, purification and crystallization, especially stronger experience in protein purification, the progress of the VirE1/E2 project during the preparatory stage had kept a steady pace.



5.	The Applicant started the project on 18 November 2002 as soon as he received the expression clone for the project.  During the first 6 weeks of his employment at the college before Christmas, he verified and stored the expression clone successfully, completed the expression assays in both small and large scales, and made preparation for the following protein purification research including related protocol, instrumentation, reagents and ordering.  Because of the preparation, he could start the protein purification experiments shortly after 2003 New Year holiday season.  During the last only one month of his employment at the college, he tested the original protocol for purification of the protein complex and optimised major factors involved in the protein purification.  He also completed three cycles of the entire purification process.  The protocol was improved gradually after each purification cycle.  The purity of the protein complex he purified from three cycles was gradually improved from 80% to over 90%.



6.	Despite the difficulty of this project in protein purification, during three months the Applicant worked through protein expression and purification, obtaining a much better protocol that optimised the purification.  The work had been shifted to crystallization and promising crystals were obtained from the purified protein complex within only one week.  Finally he started the preparation for X-ray diffraction assays in order to identify the crystals produced.  These works were recorded in his research notebooks and many materials of the experimental results and witnessed by many colleagues in the School of Crystallography.  A couple of days before the termination, Professor Waksman and many of his colleagues in this and other laboratories saw the crystals that were produced from the protein complex he purified.  Professor Waksman even advised him to further optimise the crystallisation at that time.



7.	Such work performance the Applicant had in his job may not be archived easily even by an experienced senior researcher, considering it was the new project in the new research environment during this short period of time.  Especially, it would not be possible without many direct and indirect helps from his supervisor, his colleagues in the laboratory, in the school and in other departments in the college, staff in the school's main office, staff in the college Personnel Department, and other personnel in the college in relation to his employment and probationer's training as well as helps from many people in Department of Molecular Biology and Biochemistry at the University College London (UCL).



8.	For example, the colleague in the laboratory helped the Applicant to find temporary place to live upon his arrival at London and Professor Waksman covered such expenses.  Personnel staff of the college assisted his registration at the college, advised for housing situation and provided support to his opening a bank account and other things he needed deal with.  Staff in the school's main office gave him many helps during the registration, orientation, settlement in the school, and start up of his work as well as offering support to his hunting place to live in London.



9.	During his research work at the college, the Applicant received many advice from his supervisor, especially the advice on the optimization of crystallization, advice and assistance regarding orientation and filing documentation in compliance with Genetic Modification regulation and other health and safety issues from the health and safety officers from the college (Dr. Jim Pitts), the school and even UCL as well as Professor Moss, assistance in ordering and other technical assistance from laboratory manager and the personnel from the school.  Many colleagues of his in the laboratory and the school allowed him to become familiar with the research environment, facilities, instruments and reagents necessary for him to start his research and do experiments at the college.  Especially, the laboratory manager, Mark Richards and others in Franklin laboratory provided kind assistance and facilities to do some of his experiments in molecular biology at that preparatory stage of his research project.



Process of Termination at Birkbeck College



Cause of Applicant's complaint on malpractice at Birkeck College



10.	Applicant's bacterial culture during the protein expression experiments was inhibited completely on 27 November 2002.  Such bacterial culture is the simplest experiment even high school student can do well, and such complete inhibition is very unusual.  The Applicant changed to use different bacteria with the same culture medium and the complete inhibition occurred again next day.  Then, he ordered new antibiotics (2nd order of the same antibiotics at the college) and prepared new bacterial colonies and new medium to carry out a set of tests immediately as described in his complaint report [49.1].  The results of the tests showed that the cause of the problem was the medium: its condition had been changed to toxic.



11.	During the weekend of 7 and 8 December 2002 the Applicant directly observed the process of a bacterial incidence as described in his statement [45].  The Applicant told this to Mark Richards briefly but he could not believe it and later wrote that memorandum [46], portion of which was recited in ET's Further Reasons [31.3.10].   Mark's memorandum reflected what happened between him and the Applicant after Applicant's observation of the incidence.  From this observation plus his previous tests to the first incidence, the Applicant believed his experiments were tempered indeed.



12.	By this time several incidences occurred in Applicant's flat [47].  Such situation forced him to obtain a legal help [48], moved out of the flat and pursued to recover the deposit.  Agents of the flat management firm hinted him that someone in his work place made those incidences.



13.	The Applicant reported those incidences at work and at home to Professor Waksman who moved from US to Birkbeck College several months before Applicant's arrival.  It seemed to the Applicant that Professor Waksman felt difficult to deal with such incidences.  Also, similar to Mark, Professor Waksman might not surely believe what had happened.  Therefore, Professor Waksman wrote that letter to the Applicant on 17 December 2002 to urge him not to make any complaint [31.3.11].



14.	After this the Applicant still observed another incidence in his cell culture in late December 2002 as described also in his complaint report [48.2].  Facing such situation, the Applicant informed of these incidences at work and at home to Professor Moss, the Head of the school.  Under Professor Moss's request, the Applicant made a complaint report regarding the first bacterial incidence and the cell culture incidence on 3 January 2003 [49].



Initiation of termination process



15.	Under the suggestion from the school the medium used during the first bacterial culture incidence was tested after Applicant's submission of his complaint report.  But the medium was, by that time, over one month old.  The toxicity of the medium could be attenuated and other events might also occur possibly to change the condition of the medium during that month period.



16.	On 6 January 2003 Professor Waksman told the Applicant that no problem was found in the questioned medium.  Then, it was the meeting in Professor Moss’s office.  They used the test to conclude that the bacterial culture incidence was caused by Applicant’s own experimental failure.  They are very firm on this, and it seemed to the Applicant that they had already known what happened a month ago.  They tried to let him admit this by himself.  Of course, he refused to do that because he believed results of his repeating the problem and his tests immediately following the incidence.



17.	On 7 January 2003 Professor Waksman sent Applicant's report as email attachment to the college personnel manager Ms A. Groark [31.4.14].  Professor Moss also provided the information from that meeting on next day [50].



18.	In order to convince Ms Groark that the incidence was Applicant's own problem, Professor Waksman sent her another email in the evening to complain about Applicant's waiting for ordered materials and his work progress not as he expected [31.4.13].  It was around holiday season.  The Applicant completed his protein expression experiments before Christmas and started preparation for protein purification using a previous protocol that would start in early January.  There was no real problem here actually.



19.	In response, Ms. Groark sent email to the school and Professor Waksman to advise for a possible "termination of the appointment" [50].  She also expressed "the College appears to be making appropriate arrangements to keep Wuchao informed of our concerns."  According to Applicant's knowledge, the termination process including a special arrangement toward him started from here, but he was not informed of the matter at that time.



Final termination of Applicant's employment at Birkbeck College



20.	The Applicant was doing protein purification in January 2003.  Around mid-January, he observed a type of problems in his protein purification, i.e. unusually significant loss of proteins in some of the purification experiments.  As usual, he showed all these unexpected results to Professor Waksman in meetings with him [50.1.1].  When the Applicant expressed to Professor Waksman that such results were unexpected, Professor Waksman was unhappy and blamed that they were Applicant's own experimental failure on the basis of that test to the first bacterial culture incidence after his complaint report [51.1.2].



21.	This probably triggered Ms Groark's evidence that the Applicant knew at the first time from Respondent's Answer at the Employment Appeal Tribunal (EAT) dated 13 December 2004 [21.2.14-15] and the judgment from the EAT's Full Hearing used it as a major evidence for the background of the termination [10.2.6].  Respondent's Answer only showed an indication that Ms Groark had an evidence but no any substance of it has been given so far even after the Applicant requested for it to the college on 21 February 2005.  Besides, it seems that this possible evidence was regarding one of his early tests to the problem observed in the protein purification on the basis of hypothesis that the loss of the protein come from its normal unbinding from the purification equipment possibly caused by pH change [51.1.1] but it was not actually as discussed in next paragraph.  The Applicant had done hundred of experiments during his three months employment at the college.  Like any research they may not all perfect, and the procedure also allow the probationer to make some mistakes as stated in clause 20.4.4 of the procedure [40.34].  Thus, even if such evidence were solid, the outcome of only one experiment may not be enough to justify the conclusion of Applicant's incapability to the job.



22.	Repeated observations of such unusually significant loss of proteins during some of the purification experiments and Applicant's further tests in order to uncover its cause allowed him to know that the problem came from a type of unusual degradation of proteins during purification and its cause was a certain proteinase-like input into the purification system, which would be evidenced at least by relevant chromatograms and electrophoresis gel records in the laboratory.



23.	On 22 January 2003 Professor Waksman asked the Applicant to leave voluntarily, as he said, otherwise "you may be dismissed".  He explained the reason for this in front of the Applicant was "because you are in your probation period".  There was also an email namely from Professor Waksman to the Applicant on the same day but the Applicant had never been able to read it until August 2003 when those documents in relation to the termination were released from the college during the proceedings at the Employment Tribunal (ET).  The reason as explained in the email was "your constant suspicion is poisoning the atmosphere of the lab: this cannot continue" [51.1.4].



24.	On 27 January 2003 Professor Waksman made final decision to dismiss the Applicant in his email to Ms Groark [31.4.15] because the Applicant refused to leave voluntarily without a proper reason.  He had not known such decision until 7 February 2003 when he received the termination notice [30.3.6].  During the three-month employment at the college, no matter what had happened, it would be important that Applicant's cooperation with any other one in the research work and the progress of his research project had not been affected until the end of his employment at the college.  



25.	Finally, Ms Groark on behalf of the college wrote to the Applicant to confirm the termination on 13 February 2003 [54] even the Dean (Professor Walker) had expressed his disagreement with such termination due to procedural question.



Applicant's Efforts to Resolve Employment Problem Informally



26.	It was unreasonable that the college personnel manager failed to inform the Dean of the case and to directly advise the Applicant on the precise situation and the reason before the termination occurred.  Although Professor Waksman informed the Applicant of the possible termination on 22 January 2003, the Applicant, without knowing a clear and justifiable reason, could never believe it would occur in an academic institution.  If the Applicant had known the precise situation and the reason before it occurred, he would surely stand up to help the college to clarify the issues in question in relation to the termination.  Thus, that termination might have not even occurred.



Rebuttal to termination within Birkbeck College



27.	Upon his realizing the situation on 7 February 2003, he immediately prepared for a rebuttal at the college to the termination on 9 February 2003 [52] and sent it out next day to Master, the Head of the college administration, as well as its copies to other relevant offices of the college authorities.



(1)	As the Dean (Professor Walker) had expressed his disagreement with the termination on the day when it occurred, he frankly responded to Applicant's rebuttal that he would allow the Applicant back to his work if he was in charge of the case.

(2)	The Dean (Professor Paul Barnes) wrote to the Applicant in response to his rebuttal expressing "...hope that you will be able to bring the situation to an acceptable resolution" [53].

(3)	After the Applicant sent his rebuttal to the office of the Master, the secretaries in the office, by knowing Applicant's case, showed their sympathies and provided him with information and helps regarding the matter.  When the Master refused to meet the Applicant, they explained to him that someone had come to persuade the Master that the Applicant would not get a case.

(4)	It is still unclear whether the copies of the rebuttal sent out to the Governors of the College Board reached the destination.



28.	When the Applicant knew that the college administration had authorized the Personnel Department to deal with his case, he sent a copy of his rebuttal to the Personnel Department on 12 February 2003.  Under such situation, the college personnel manager should not have rushed to confirm the termination on 13 February 2003.



29.	Under the help by his colleagues, the Applicant listed the relevant terms in the Probationary Procedure that had not been followed during the termination in his letter to the Personnel Department on 13 February 2003 [55].  The Applicant was allowed to have a meeting regarding the matter at the Personnel Department on 25 February 2003 but on the meeting he was told that clause 20.4.1 [40.33] had been followed during the termination and the college might not have to follow other terms in the procedure in order to dismiss the Applicant [56] so as to end his rebuttal at the college.



CAB's representing letter to Birkbeck College



30.	Under such situation, the Applicant turned to the Brent Citizens Advice Bureau (CAB) for help.  He got a telephone advice from the CAB on 19 March 2003 followed by another advice in CAB's office on 27 March 2003.  During two advices the CAB's advisor explained to him his employment case and the options that he might take to deal with the case.  Finally, the manager of the CAB represented the Applicant to write a letter to the college personnel manager about his employment case at the end of March 2003.  In the letter the CAB's manager requested to the college for an informal resolution of the case [57].  If Applicant's rebuttal was not respectful enough to the college, the college administration should have been able to resolve this employment case upon the CAB's request before the lengthy legal battle started.  Unfortunately, the college administration has never made a response to CAB's request and the letter itself at all.



Applicant's seeking for other jobs



31.	At meantime the Applicant sent out dozens of job applications in order to get out of the situation.  He met two major problems regarding the matter: (1) every employers he applied to asked for the reason to leave Birkbeck for another place, and (2) they also asked for a reference from the college.  As the result, he could not be able to obtain any offer from those applications though he had never met such kind of difficulty in looking for jobs previously.  Clearly, Applicant's reputation had been damaged severely by the termination, which caused such situation during his job pursuit after the termination.



Lack of Contractual Entitlement for Termination



32.	Applicant's employment at the college started officially from 6 November 2002, and after three months plus one day of the employment his contract of employment was terminated with a 4-weeks notice [30.3.6, 53.1.2] on 7 February 2003 at the mid-point of his six-month probation period.



33.	Applicant's contract of employment at the college includes the appointment letter [38] and the statement of particulars [39].  Relevant portions of the college Handbook are also parts of Applicant's contract, including Probationary Procedure [40], terms for fixed-term contracts [41] and Public Interest Disclosure Policy [42], as defined in the appointment letter [38.1.1].



34.	According to the Probationary Procedure termination of a probationer's contract during the probation period requires:-

(1)	"gross misconduct" within the first three months without notice, i.e. summary dismissal pursuant to clause 20.8.4(b) [40.35];

(2)	either of two following conditions, after compliance with clauses 20.7.1 and 20.7.2, from the mid-point of the six months probation period with a month notice pursuant to clause 20.7.3 [40.35]:

(a)	"fail to make a discernible improvement in performance within the given timescale" as set out according to clause 20.7.1, or

(b)	"judged to be irredeemably incapable"



35.	If work performance of the probationer did not reach the level of irredeemable incapability, he cannot be dismissed before the completion of his six months probation period.  Then, another lower level of the contractual reason, incapability or misconduct, as defined in clause 56.1 of the college Handbook [41.50] must be applied in order to terminate his fixed term contract, i.e.

"Staff appointed on fixed term contracts shall not have their contracts terminated before the period specified except in the case of redundancy, incapability or misconduct."

The dismissal under such situation needs a 4-week notice [39.1].



36.	According to the college's documents in relation to the process of the termination that were released on 28 August 2003 during the proceedings at the ET, mainly those email exchanges in January 2003, the termination process was initiated and the final decision to terminate was made from the complaint that the Applicant made during his employment at the college.  The 7th reason of eight ones for the termination as listed in the termination notice of 7 February 2003 [30.3.6] regarded this matter:



"1- You have made little progress in your work.

2- You have failed to appear in one lab meeting and were late in another one.

3- When it was your turn to present at the lab meeting, your presentation was not up to the standard expected of someone of your research grade and experience.

4- You appeared not to have taken on board the technical advice of your supervisor; as consequence, project development has been very slow.

5- You failed to communicate with your supervisor in an appropriate and respectful fashion.

6- Because you failed to communicate in a satisfactory manner with your colleagues and with your supervisor, your progress has been slow.

7- You have systematically suspected your colleagues to be the cause of your experimental failures.  Failure is human but your constant and indecent attitude of suspecting everybody else but you for your own failures is unacceptable.

8- We received a complaint that you did not follow basic safety rules at UCL."



	Besides, the Applicant made such complaint in good faith to the employer, which has never been questioned by any parties.



37.	Even not to argue whether the test to the medium used over one month ago in the first bacterial cultural incidence [31.4.14] as well as Ms. Grork's evidence [21.2.14] were valid or not, the Public Interest Disclosure Policy of the college prohibits a termination on the basis of such complaint: 

"If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual" [42.111].

	Therefore, the termination of Applicant's contract on the basis of such complaint would be in breach of the condition of employment at the college.



38.	Although other matters were also used as part of the reason for the termination as listed in the termination notice [30.3.6] (see para 36), none of those matters were provided with their particulars and/or would be able to match the contractual reasons for the termination in accordance with either clause 20.7.3 [40.35] or clause 56.1 [41.50] on the basis of all known relevant evidence from both sides, which was described in detail in Applicant's Witness Statement [35.5.10-17].  The only correct allegation of those eight matters listed in the termination notice is the 2nd one in relation to Applicant's missing a laboratory weekly meeting.  According to his later attendance of such meeting, it would seem that he did improve anyway and so the allegation would not meet the requirement provided in clause 20.7.3 for the termination during the probation period.  It cannot be reasonably considered as incapability or misconduct required by clause 56.1 for the termination during other contractual period, either.



39.	Clearly, nothing in record, no matter it is Applicant's complaint at the college, his work performance and other matters listed in the termination notice, can justify that the college was entitled to terminate Applicant's contract of employment regardless the length of the notice that would have been used and the specific point of time during his contractual period that the termination would have occurred.



How College dealt with Termination



As in normal contractual period but not in probation period



40.	In her email to Professors Moss and Waksman on 8 January 2003 [50], the college personnel manager advised: 

"The probation procedure is on the web and is in the handbook, pages 33-35.  It is important this is adhered to, if performance does not improve and the college finds itself in the position of considering termination of the appointment, the notice period would be one month..."

	However, in her confirmation letter to the Applicant regarding the termination on 13 February 2003 [54], the college personnel manager stated: 

"Under the terms of your contract of employment the College is required to give your 4 weeks notice of the termination of your employment."

	It seems that, when the termination occurred finally, it was no longer dealt with as a case during the probation period rather than one during a normal contractual period.



41.	The reason for this change has never been explained in any released documents.  From those documents released by the college regarding the process of the termination, the college used Applicant's complaint on malpractice at work, but not his work performance itself, as the major reason for the termination.  That test to the first bacterial culture incidence after Applicant's complaint report and Ms. Groark's "evidence" were two major evidences to support that major reason.   It is nearly impossible for the college to conclude that the Applicant was irredeemably incapable on the basis of either those two evidences or any other evidence from both sides in order to justify the termination during the probation period pursuant to clause 20.7.3 of the Probationary Procedure [40.35].  Thus, it would argue that the Applicant was incapable on the basis of those evidences and so it could justify the termination in a normal contractual period pursuant to clause 56.1 of the term for the fixed term contract at the college [41].  This would be proven by the fact that the college used a "4 weeks notice of the termination" [54] rather "a month's notice of the termination" [40.35].  The further proof for this is the Notice of Appearance by Respondent where the reason for the termination was explained as "the Applicant was incapable of carrying out the duties of the post" [33.2.7.2].



42.	The problem for such termination during actual probation period but on the basis of only incapability, which is the contractual reason for the normal contractual period, is that there is a term in the contract "this offer of appointment is subject to the satisfactory completion of a six months' probationary period" [38.1].  It seems that the college has already prepared to deal with such situation by adding another term in the contract "it is tenable under the terms of a fixed term contract for a period of up 5 years commencing from a date to be mutually agreed" [38.1].  Before the Applicant started the post at the college, the college personnel staff did help to obtain such mutually agreed date being 1 November 2002 [43].  Thus, according to the additional term of the contract, the normal contractual period of Applicant's 5-year contract was running along with his probation period.



43.	This would be the reason why the college failed to follow the Probationary Procedure during the termination at all.  Only after the Dean raised issue of the Probationary Procedure as well as the Applicant sent to the college the letter on 13 February 2003 with a list of terms in the Probationary Procedure that had not been followed during the termination [55], the college might become aware of the problem and so paid one month-equivalent salary for that expressed 4-weeks one at the end of February 2003.  But the college, by this time, still had not realized the problem of its contractual entitlement for the termination.



Its Public Interest Disclosure Policy was ignored completely



44.	The problem here is not whether those two evidences could prove that the Applicant was incapable regarding his work performance at the college, of course, they could not do so because that test was invalid based on the time when it performed and Ms Groark's "evidence is still in question and may not be sufficient to prove an incapability even it were solid.  The real problem here is that the college really ignored one of the conditions it provides for employment at the college, the Public Interest Disclosure Policy, as listed in the college Handbook [42], which is also applicable to Applicant's contract.  The college as well as its legal representative had not realized this problem, i.e. the Respondent was not entitled to terminate Applicant's contract, until after the Applicant filed its third complaint at the ET in relation to Public Interest Disclosure on 22 September 2003.



45.	As scientists Professor Waksman and the leader of the school might not fully understand the contractual requirements for the termination when it occurred on 7 February 2003 but the college administration should be clear about the detailed terms and conditions in relation to the termination of Applicant's contract of employment as well as the related employment law, as the Dean (Professor Walker) had recognized on the day of the termination from a brief description from both sides about the termination case as well as a portion of electrophoresis gel results from Applicant's research at the college that the termination should not have occurred.  As a component of educational system, different from many other industrial organizations, the college administration should have taken its responsibility more seriously toward termination of a trainee and/or a probationer, which, different from just changing a type of job, would rather affect his/her career severely.





PART II	LEGAL BATTLES



46.	Applicant's purpose to come to the School of Crystallography at Birkbeck College in November 2002 was to finish his postdoctoral training in Crystallography because of its reputation of crystallography, which would be an important part of his career.  All the effort he has been trying from the rebuttal at the college to asking the CAB's help had only one purpose in order for him to be able to go back the college to finish his postdoctoral training.  After all of his attempts failed, the only choice left to him was to seek for justice, formal legal helps, in order to resolve this employment problem to him.  



Choice of Claims in Relation to Termination



47.	During advice from the CAB in March 2003, the Applicant knew that his three-months employment at the college would not satisfy the one-year time limit in order to allow him to acquire the employment right and to bring an unfair dismissal claim at the ET, on which the ET would have power to order that the Applicant be reinstated or re-engaged in his position at the college.  Thus, the claim that the Applicant might bring to the ET would be a breach of contract complaint, which could not allow the ET to have such power.  This was why the CAB chose to help the Applicant to write that letter to the college for a chance that the employment problem might be resolved informally.



48.	Because the college did not make any response to CAB's letter, the only choice left to the Applicant was to file a breach of contract complaint at the ET.  However, the CAB did advise him to consider whether he was discriminated racially during the termination that could allow him to have a complaint possibly resulting a reinstatement or re-engagement in his position at the college.  Unfortunately, the Applicant could not understand his race discrimination claim at that time, and the three-months time limit for him to file a complaint at the ET was running out (the deadline was 6 May 2003).  The CAB suggested him to file the breach of contract complaint and find a specialist to see whether he had a race claim.



49.	Although the termination process was triggered by and the termination itself came mainly from Applicant's complaint at the college, the Applicant had never been aware of its being the major reason for the termination without knowing those email exchanges of January 2003 until they were released from the college on 28 August 2003:-

(1)	The meeting with Professors Moss and Waksman after the Applicant made the complaint report to the school on 3 January 2003 could not allow him to know that it was the reason for the termination because they asked him the questions seemingly reasonable for the person who received such complaint to ask and never linked it in front of him to any attention of the termination and also simply because the Public Interest Disclosure Policy in the College Handbook prohibits  the termination on the basis of such complaint [42.111].

(2)	When the termination process was triggered from 8 January 2003 by Applicant's complaint dated 3 January 2003 and the college personnel manager's advice [50], he was not informed of the matter at all.

(3)	Although Professor Waksman asked the Applicant to leave voluntarily that allowed him to know the possible termination, the reason Professor Waksman explained in front of him was not the one that could have him to be aware of the real reason.

(4)	Although there was email from Professor Waksman to the Applicant dated 22 January 2003 [51] that linked the reason for Professor Waksman's request to him to leave to his complaint at the college, he had never get a chance to read it until 28 August 2003 when those documents in relation to the termination were released from the college.

(5)	Although the 7th item of eight reasons for the termination as listed in the termination notice that the Applicant received on 7 February 2003 might relate to his complaint at the college, it seemed to him that the matter was not used as the major reason, because it was listed next to the end of the list, and that the matter was used as something in relation to incapability rather than the complaint itself (in fact, the complaint was not even mentioned there) [31.3.6].



50.	In fact, at that time the Applicant did not even know there is the Public Interest Disclosure Act 1998 that may allow him to bring a complaint of unfair dismissal and to have a chance back to the college to finish his training through the legal resolution.  Even if he knew the Act at that time, he still would not know such claim of his because he would not know from the termination letter the fact that his complaint at the college was used as major reason, which is required for such complaint by the Act.  It was this why the CAB would not know, by seeing the termination notice, that the Applicant had a claim in relation to Public Interest Disclosure, either.



Proceedings at Employment Tribunal



51.	Following the advice from the CAB, the Applicant filed an Originating Application (ET1) for breach of contract at the Employment Tribunal immediately, in time, on 24 April 2003 [32].  Birkbeck College as the Respondent of this complaint filed its Notice of Appearance by Respondent (ET3) at the ET on 21 May 2003 [33] to resist Applicant's legal complaint.  The ET3 stated "It is denied that the Respondent's decision to terminate the Applicant's employment amounts to a breach of contract" [33.2.4].



First Preliminary Hearing on 28 August 2003 --- Race discrimination complaint



52.	After filing the breach of contract complaint at the ET, the Applicant sought for legal advice for his possible race claim as well as the existing breach of contract claim.  He received a legal advice by an appointment in the evening session from Islington Law Centre on 21 May 2003.  The advice by a solicitor trainee allowed the Applicant to understand his race complaint.  Later, further legal advice on the matter in Mary Ward Legal Centre, Camden Community Law Centre and London Race Discrimination Unit in June and July 2003 allow him gain the insight how to deal with this race claim.



53.	The grounds of his race claim were:-

(1)	The Applicant's work performance at the college was not worse than that of the majority workers in the laboratory and in the school;

(2)	He was the only Chinese worker in the laboratory and probably the only Chinese postdoctoral worker in the school at that time;

(3)	Only he was dismissed from the college.

(4)	Besides, it would be racial discrimination that the leader of the college administration used whether the Applicant was married or not as condition to override the contractual requirements, college regulation and even law.

	The Applicant made an application at the ET on 27 May 2003 to ask for permission to amend his ET1 for breach of contract with a race discrimination claim, which was dismissed at a Direction Hearing of the ET on 4 August 2003.  A new Originating Application for race discrimination was filed at the ET on 14 July 2003 but it was out of time.  The reason for the delay was that the Applicant had not known his race claim until the legal advice on the matter on 21 May 2003 and that he had not known the correct way to file another new claim until another legal advice on 10 July 2003.



54.	The ET heard this application for race discrimination at a Preliminary Hearing on 28 August 2003 to determine whether it would excise its discretion to grant an extension of time for this application.  The following factors affected the outcome of the case at the ET:-

(1)	The Applicant attended the Preliminary Hearing at the ET in person and it was the first time for him to attend a formal hearing at the court.  He was naive to think that the tribunal would show sympathy to him and his case.

(2)	Due to his inexperience, he did not read through his Witness Statement before the tribunal rather he let the tribunal read it by themselves.  The members of the tribunal could not even know some of the major issues in the Statement, because of the limited time, before making their decision.

(3)	The ET has the discretion to extend time for an out of time complaint in condition that the case would pass a proper test.  There are three different tests with different extent to determine out of time issue.  The simplest test is provided by the Employment Rights Act 1996 in section 48(3) or 111(2) where only the reason for the delay would be considered.  Based on the direction from the ET and the legal advice before the hearing, the Applicant prepared his Witness Statement and the bundle of documents for the hearing only to deal with this issue, reason for the delay.  But at the beginning of the hearing, the tribunal asked the parties whether to agree to use the broadest test by considering all circumstances with five factors and prejudice issue, which is provided by the Limitation Act 1980 in section 33, rather than the simplest test.  Because the Applicant had not understood the matter at that time, he did not reject this initiative.

(4)	In order to defend the reason for the termination not relating to a racial ground, the college released, on the day of the hearing, those email exchanges regarding the process of the termination mainly in January 2003, which gave the Respondent advantage to deal with prejudice issue especially when lack of proper evidence from Applicant's side and under the condition that the Applicant had no any preparation to counter the issue.

(5)	When dealing with prejudice issue, the tribunal interpreted Respondent's answer to Applicant's Questionnaire under section 65 of the Race Relations Act 1976 incorrectly in favor to the Respondent.  The Respondent did not answer two basic questions provided by the Act and replied to the additional and specific questions either evasively or equivocally, which would allow, by virtue of the Act, justly and equitably to draw an inference that the Respondent had discriminated unlawfully.

	As the result, the ET refused to extend time for the case and so dismissed the application for race claim.  It seemed that the ET's decision erred in law in unreasonably adapting a broader test rather than more appropriate narrower one when excising its discretion to deal with out of time issue of Applicant's race claim under that special situation.



Another Preliminary Hearing on 17 December 2003 --- Public Interest Disclosure Complaint



55.	From the documents released by the college at the Preliminary Hearing of the ET on 28 August 2003, the Applicant knew that his contract of employment at the college was terminated actually by a major reason, i.e. the complaint he made during his employment at the college.  By knowing this, he sought for an advice regarding the matter at Rae & Co Solicitors on 16 September 2003 where he knew his potential unfair dismissal complaint in relation to Public Interest Disclosure, which does not require employment right (one year or more employment), in accordance with the Public Interest Disclosure Act 1998 that has been integrated into the Employment Rights Act 1996.  The Applicant filed another Originating Application for this complaint at the ET on 22 September 2003.  It was out of time but the reason for the delay was clearly that the college had not released those documents in relation to the termination process in order for the Applicant as well as his legal advisors to know that the major reason for the termination was his complaint at the college until 28 August 2003.



56.	The ET considered this case regarding Public Interest Disclosure at another Preliminary Hearing on 17 December 2003 where the ET refused to extend time for it and so dismissed this application, too.  However, the ET made an error of law, during making the decision, in holding that the CAB and Law Centres should have known and advised the Applicant for his claim in relation to Public Interest Disclosure in March and in June 2003 without even being aware of the principle reason for the termination as Applicant's complaint at the college.  Such reason for the termination, or the principle reason if there were multiple reasons, is required for the complaint of unfair dismissal regarding Public Interest Disclosure in accordance with the provision of the Employment Rights Act 1996 section 103A:

'103A. An employee who is dismissed shall be regarded for the purposes of this Part as unfairly dismissed if the reason (or, if more than one, the principal reason) for the dismissal is that the employee made a protected disclosure.'

	Such principle reason for the termination as Applicant's complaint at the college was recorded in Respondent's email exchanges made in January 2003 but released on 28 August 2003.  It would be known from neither the termination notice nor Applicant's complaint report.



Full Hearing --- Breach of Contract Complaint



57.	The Applicant made a better preparation for his breach of contract case at the ET including his Witness Statement and the bundle of documents, because of relative clarity of the relevant evidence and issues.  At the Full Hearing for his breach of contract complaint at the ET on 2 October 2003, the Applicant made six claims due to breach of contract from the termination [30.1.2] on the basis of the advice received from Law Centres:-

(1)	loss of two days during the notice period, on the basis that the "four weeks' payment in lieu of notice" expressly stated by the college's legal representative [33.2.7.3] was in short of "a month's notice" pursuant to clause 20.7.3 [40.35];

(2)	loss of last three months during his probation period, on the basis that the Applicant was not "irredeemably incapable" also pursuant to clause 20.7.3 [40.35];

(3)	loss of up to five years during his fixed term contractual period, on the basis that the Applicant was of neither "incapability" nor "misconduct" pursuant to clause 56.1 [41] as well as that the termination on the ground of Applicant's complaint to the employer was in breach of the condition of employment and was prohibited by the Public Interest Disclosure Policy of the college [42.111], and also in accordance with a contractual term "It [the appointment] is tenable under the terms of a fixed term contract for a period of up 5 years commencing from a date to be mutually agreed" [38.1] and the facts that there was a mutually agreed date to start the post [43] and the college personnel manager who bound Applicant's contract had already considered the termination was in a normal contractual period with a "4 weeks notice of the termination" [54];

(4)	loss of Work Permit, on the basis of the fact that the termination of Applicant's employment at the college invalidated his work permit automatically;

(5)	loss of opportunity to publish research and damage to job prospect, on the basis that Applicant's contract of employment for a Postdoctoral Research Assistant was not only for salary but also for postdoctoral training and so the termination is subject to loss of training and damage to job prospect [24.2.4(2)];

(6)	loss due to breach of mutual trust [24.2.1, 24.2.3], on the basis of facts that the employer threatened him with dismissal when the Applicant reported the incidences at his flat (which might be caused by some of his colleagues) to the employer and that the employer falsely alleged Applicant's performance at the college in the termination notice [30.3.6].



58.	Applicant's Witness Statement [35] addressed his work performance during three-month employment at the college in detail, which cannot justify the termination on the basis of the contractual reason required by either clause 20.7.3 or clause 56.1.  During the cross-examination of Respondent's witness (Ms. Groark) at the hearing, the Applicant challenged the issues raised in Respondent's Witness Statement as well as other major issues of the case:-

(1)	"Does the Respondent believe that they followed the Probationary Procedure of the College during the termination?"

(2)	"What are the detailed evidences for the eight charges in the termination notice of 7 February 2003?"

(3)	"What is the evidence for irredeemable incapability of my performance?"

(4)	"Does the Respondent believe that my written report to the School of Crystallography on the problem at work is the evidence that some of my experiments were tempered?"

(5)	"Does the Respondent think that he had any responsibility to what was complained at UCL?"

	Respondent witness did not answer these questions directly but referred them back to the Witness Statement and the termination notice.  She even did not mention any thing about her evidence as indicated much later during the proceedings at the EAT [21.2.14].  Besides, at the Full Hearing the Applicant, by using relevant evidence and supports of law, also tried to justify each of his six claims.



59.	By surprise, the ET finally decided "the Applicant's claims of breach of contract fail" and even "the Applicant is ordered to pay the Respondent's costs" [30.1].  During making its decisions, the ET erred in law, at least in the following matters [24, 29]:-

(1)	in taking the Respondent's view that it had right to terminate Applicant's contract of employment as being decisive, and in failing to consider for itself whether the Respondent was entitled to terminate;

(2)	in that it failed to give adequate reasons for its decisions;

(3)	in using implied "paid one month pay" regarding the termination notice [30.4.13] to override expressly stated "four weeks' payment in lieu of notice" [33.2.7.3 v 24.2.4];

(4)	in holding that Applicant cannot claim in respect of his entire 5 year fixed term contract [30.5.16];

(5)	in holding that it lacked jurisdiction to hear a claim in respect of the loss of the work permit [30.5.17];

(6)	in holding that Applicant cannot claim in respect of loss of opportunity to publish research, and damage to his job prospects [30.4.11 and 30.5.18];

(7)	in holding that it does not have jurisdiction over Applicant's claim due to breach of mutual trust [30.5.19 v 24.2.1(6) & 24.2.3]; and/or

(8)	in making a costs order against Applicant [30.5.21-30.6.27].

	They were discussed in detail in Applicant's last amended Notice of Appeal dated 3 January 2005 [24] and his Skeleton Arguments at the EAT [29].



Leave for Appeals to Employment Appeal Tribunal



60.	Based on those decisions of the ET in relation to all three complaints, the Applicant decided to make leave for appeal from them to the EAT.  Before filing appeals, he sought for legal helps regarding the matters because he had never had any experience in appeal.  Unfortunately, all solicitors he asked for were reluctant to offer their helps probably because they also lacked their experiences in appeal.  Finally, the Applicant filed, by himself, three Notices of Appeal at the EAT respectively from the decisions of the ET in relation to each of three complaints (race discrimination, breach of contract, and the claim regarding Public Interest Disclosure).  All of these appeals were filed in time.  Along with each of the Notice of Appeal, the Applicant also lodged to the EAT major documents relevant to each appeal at the same time.



61.	The Registrar of the EAT served notices, once to three times, on the Applicant regarding each of three Notice of Appeal under Rule 3(7) of the Employment Appeal Tribunal's Rules 1993 on the basis that it did not raise a point of law.  The ET in making their decisions in relation to three Applicant's complaints erred in law as discussed above.  The Applicant knew the problems in relation to the points of law but, because of his inexperience, might not express them in a professional way and as clearly as a legal professional would do.  In response to Registrar's notices, the Applicant either filed another fresh Notice of Appeal regarding the matter according to Rule 3(8) or expressed his dissatisfaction with the reasons given by the Registrar according to Rule 3(10).  Thus, all three latest Notice of Appeal came finally before Judge Burton of the EAT at a single hearing on 19 May 2004 in accordance with Rule 3(10) of the EAT's Rules.



First Rule 3(10) Hearing with Judge Burton and Applicant in person on 19 May 2004



62.	The EAT prepared bundle itself for each of three appeals separately.  The Applicant had not known the bundles and the date of the first Rule 3(10) Hearing until several days before the hearing.  He spent the remaining time to prepare Skeleton Arguments for each appeal.  Of course, it was too short for him to get a reasonable preparation for the Arguments and the hearing.  He would like to change the bundles, because they lacked many essential documents to the appeals, but it was too short time for him to do so.



--- Stayed appeal in relation to breach of contract claims



63.	It seemed to the applicant that Judge Burton dealt with the appeal in relation to breach of contract claims as the most important one at the first Rule 3(10) Hearing.  Judge Burton identified the entitlement issue from the ET's Extended Reasons as described in his judgment from that hearing:

"It appears to me on the face of it that there are no reasons given in the Employment Tribunal's decision for its conclusion, if it reached such a conclusion, that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant's irredeemable incapability" [13.13.39].

	This entitlement issue was the central matter among all three of the Applicant's complaints at the ET and his appeals at the EAT.  Although this issue might not be identified in Applicant's Notice of Appeal in a professional way, thank Judge Burton for the help to identify it clearly.



64.	However, this entitlement issue was clearly in question on the judge's hands at the time when the first Rule 3(10) Hearing occurred under the conditions:-

(1)	that "Employment Tribunal apparently assumed ... that Respondents entitled to terminate employment on grounds of irredeemable incapability pursuant to a clause entitling them to do so" though "without giving reasons" for its assumption [12.0.2] and 

(2)	that it lacked evidence before the judge, even the most essential ones such as Applicant's contract of employment, his complaint report and others, in order to clarify the issue.

	If the assumption of the ET from its Extended Reasons that the Respondent was entitled to terminate pursuant to clause 20.7.3 was correct, i.e. the Applicant was either irredeemably incapable or incapable, the damages could be considered from the claims would be those only in relation to the notice.  Under such situation, it seemed not reasonable for Judge Burton to consider other claims for damages including two out of time claims.  Because the ET failed to provide the reason for its assumption, Judge Burton could not be certain on the entitlement issue.  Thus, he ordered "the Appeal be stayed for six weeks" [11], the issue was "Referred back to ET pursuant to English v Emery Reimbold" [2002] 1 WLR 409 [2003] IRLR 710 [12.0.2], and "the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of the Appellant pursuant to clause 20.7.3, on the basis that the Appellant was irredeemably incapable, and if so what its reasons were for such a conclusion" [11].



65.	The judgment from this hearing, in its relevant portion [12.11.32-43], tried to evaluate the specific claims.  The judgment in paras 32 and 33 dealt with the first and the second claims of the Applicant that related to the notice period and could be considered regardless whether the ET’s assumption on the entitlement issue was correct or not.  The judgment stopped there without proceeding to the following claims that were not in relation to the notice, and it started to address the question in the entitlement issue.  As the result of this question, it was the order to stay the appeal and ask the ET for the reason.  Therefore, it seemed that the judge, without mentioning those other claims in the judgment, was not to reject those grounds of the appeal in relation to them, rather he was to put them in waiting for the reason that the ET would provide pursuant to his order later in order to deal with them after the entitlement issue would be clarified.



--- Two other appeals



66.	Under the condition that the entitlement issue was in question plus that the Applicant was inexperienced at that time and was in person at that hearing, it is understandable that Judge Burton would not allow the other two appeals in relation to two other claims regarding race discrimination and public interest disclosure, especially they were out of time, though the ET's decisions regarding two claims erred in law:-

(1)	in unreasonably adapting a broader test including use of 5 factors and prejudice issue, provided by the Limitation Act, rather than more appropriate narrower one, pursuant to Employment Rights Act, when excising its discretion under that special situation, as having identified in Applicant's latest Notice of Appeal for race claim dated 16 February 2004; and

(2)	in holding that the CAB and Law Centres could have known and advised for the claim by seeing the termination letter and Applicant's complaint report, which did not provide information of Respondent's principle reason for the termination that is required for the claim by the Employment Rights Act 1996, without knowing those email exchanges of Respondent's produced in January 2003 but released in 28 August 2003, as having identified in Applicant's latest Notice of Appeal for public interest disclosure claim dated 18 February 2004.



67.	The judgment from the first Rule 3(10) Hearing dealt with the appeal regarding the race claim [12.4.13-6.17] and the appeal regarding the public interest disclosure claim [12.6.18-31] separately, echoing the situation that the entitlement issue was in question at the first Rule 3(10) Hearing:-

(1)	For the appeal regarding the race claim, the judgment did not address the issue raised in the appeal rather briefly described how the ET proceeded at the hearing on the basis of the ET's Extended Reasons, which dealt with the whole claim in all circumstances rather than just out of time issue.

(2)	For the appeal regarding the public interest disclosure claim, the judgment also did not address the issue raised by both the ET's decision and Applicant's appeal, rather, it turned on the perversity issue whether Applicant's complaint at the college was valid to bring such claim.

	The judgment concluded the appeal regarding the public interest disclosure claim: "Tribunal not perverse" [12.0.3] rather than no error of law.  Finally, two appeals were dismissed.



68.	Although the entitlement issue was in question to the judge at the first Rule 3(10) hearing under those conditions, it had been clear for the Applicant that the Respondent was not entitled to terminate his contract of employment as well as he was discriminated indeed during the termination and the termination was unlawful under Public Interest Disclosure Act.  It was also clear for the Applicant that last two claims were more important in order for him to resume his career easily, i.e. to be reinstated or re-engaged in his position.  Thus, he made leave for appeal from the order in relation to Public Interest Disclosure to the Court of Appeal on 15 June 2004 because, in comparison with the race claim, this claim would enjoy relatively clear evidence and more defined law.  After the Court of Appeal refused to grant the permission to this appeal at a hearing on 6 July 2004, the Applicant further filed appeal regarding the matter to the European Court of Human Rights in August 2004 where the issue on race discrimination is also raised.  Under the current condition that the entitlement issue would be clarified, it is the proper time to address the issues of two claims if they would be considered in relation to breach of contract matter.



ET's Further Reasons



69.	Pursuant to the EAT's order in relation to Applicant's appeal regarding breach of contract from the first Rule 3(10) Hearing, the ET invited both parties on 3 June 2004 to make any written submissions on the entitlement issue regarding the termination [31.2.2].  The Applicant "filed his written submissions on 21 June 2004" [31.2.4].  He briefly described evidence regarding the reason for the termination from both sides and concluded "I have not seen any convincing evidence in those documents that showed I was 'irredeemably incapable' in my three-month job at the college" [36].  "The Tribunal received submissions from the Respondent dated 11 June 2004" [31.2.3].  As indicated in a letter from the ET to the Applicant dated 1 December 2004, such submissions were made "orally" rather than "written" one as required by both the ET and the EAT [37].  The Applicant has never received any substance of the Respondent's submissions after requested for inspection of it to the EAT, the ET and the Respondent itself.



70.	"The tribunal took both sets of submissions fully into account" [31.2.5], and the ET made its Further Reasons dated 19 July 2004 [31].  In the Further Reasons, the ET defended its decisions by making two following new conclusions as its reasons in order to justify that the Respondent had right to terminate Applicant's contract of employment during his probation period:-

(1)	"Dr. Yuan was irredeemably incapable" [31.2.9];

(2)	"Dr. Yuan had been judged irredeemably incapable by the Respondent" [31.4.17].

	In reaching such conclusions, the ET recited those documents from the Respondent in the Further Reasons and noted that they "set out matters concerning Dr. Yuan's capability" [31.2.8].



71.	The conclusions that the ET made in its Further Reasons as its reasons for its decision erred in law in the same way as its decision was made:-

(1)	in taking the Respondent's view that the Applicant was irredeemably incapable as being decisive, and in failing to consider for itself whether the Respondent was entitled to dismiss for irredeemably incapable;

(2)	in that it failed to give adequate reasons for making two conclusions in its Further Reasons.

	At meantime, the ET's Further Reasons allowed to know clearly that the ET was perverse actually by making its decision and conclusions in the light of all relevant evidence from both sides before the ET.  The Applicant discussed this perversity issue in detail in his Skeleton Arguments at the EAT [29.3.10-8.35].



Second Rule 3(10) Hearing with Judge Burton and Applicant in person on 27 July 2004



72.	Upon the release of the Further Reasons to the parties, Judge Burton ordered on 21 July 2004: "The Appellant's application [breach of contract case] under Rule 3(10) shall be restored for further hearing in the light of the Reasons of the Employment Tribunal...on 27 July 2004" [14].  By following the order, the Applicant lodged to the EAT the Skeleton Arguments, focusing on the entitlement issue in relation to the contractual reasons for the termination pursuant to both clause 20.7.3 and clause 56.1, as well as a bundle of documents including all major evidence from both sides before the ET.  Applicant's conclusion from his arguments was that nothing from that evidence from both sides can reasonably suggest his irredeemable incapability even incapability or misconduct and so that the Respondent was not entitled to terminate his contract of employment no matter considering the termination during his probation period or at a point during his contractual period.  After knowing Applicant's arguments on the issues and the supporting evidence, Judge Burton ordered at the second Rule 3(10) hearing: "The Appellants application [breach of contract case] pursuant to Rule 3(10) is allowed" [15.1.1].



73.	In order to continue his evaluation of all issues of the appeal in relation to Applicant's claims at the ET in his judgment from the first Rule 3(10) Hearing, Judge Burton neither did it by himself at the 2nd Rule 3(10) Hearing nor left a judgment addressing the issues, rather Judge Burton further ordered at the 2nd Rule 3(10) Hearing:

"This appeal be set down for a preliminary hearing in accordance with paragraph 9(7) of the Employment Appeal Tribunal Practice Direction" before a tribunal [15.1.2-3],

	while para 9(7) of the EAT Practice Direction states:

"9.7  The purpose of a PH is to determine whether:

9.7.1	the grounds in the Notice of Appeal raise a point of law which gives the appeal a reasonable respect of success at a FH."

	Clearly, according to this order, it would be the task of the tribunal at the preliminary hearing to continue and evaluate issues in the relevant Notice of Appeal on the basis whether they raise points of law.



74.	Further, at the end of the 2nd Rule 3(10) Hearing, Judge Burton offered the Applicant to use a lawyer under the ELAAS scheme for the further hearing at the EAT.  As Judge Burton told to the Applicant, the ELAAS lawyer would help him to find out how much money could be extracted out from his papers.  The Applicant accepted this offer and completed an application for it.  This is why Mr. Tom Coghlin of counsel could serve as Applicant's Advocate at the following Preliminary Hearings to argue those grounds in relation to his claims.  Clearly, Judge Burton accepted the entitlement issue that the Applicant argued at the hearing and allowed him further to look for the damages to the issues other than that in relation to the notice.



First Preliminary Hearing with Tribunal and Mr. Coghlin representing Applicant on 24 November 2004



75.	After the second Rule 3(10) hearing, the Applicant started to prepare a draft of amended Notice of Appeal from the version dated 16 February 2004 to better address the entitlement issue on the basis of the ET's Further Reasons as well as other issues in relation to his claims at the ET.  The central matter of the amended draft was the entitlement issue, i.e. question of the contractual entitlement of the Respondent to terminate Applicant's contract of employment.



76.	The Applicant filed an application to the EAT to amend the Notice of Appeal on 6 September 2004 together with the draft he prepared.  The EAT served it on the Respondent on 9 September 2004 for its comments in purpose of Registrar's determination of Applicant's application to amend.  But the Respondent failed to give any of such comments at all.  As the result, the Registrar decided: "application to amend the Notice of Appeal should be raised as a preliminary point at the forthcoming hearing."



77.	At the first Preliminary Hearing on 24 November 2004, the tribunal heard Applicant's appeal pursuant to the order that Judge Burton made at the 2nd Rule 3(10) Hearing.  Mr. Coghlin of counsel represented the Applicant to argue those issues in relation to the entitlement matter and Applicant's claims at the ET as perversity ground and other procedural grounds of the appeal.  Mr. Coghlin's arguments were made in a professional way and allowed the tribunal to better understand the point of law in each of those grounds.  After Mr. Coghlin's submissions, the Judge of the tribunal suggested that the Applicant would be better off without the perversity points but with those procedural grounds just argued in relation to the damages.  In consulting with Mr. Coghlin, the Applicant agreed with the tribunal's initiative not to raise perversity.  The major reason for the Applicant to agree this was the facts that the Respondent had never declared that he was irredeemably incapable and that there had been no available record that the Respondent dismissed him on the basis of his irredeemable incapability.  Then, the Judge, after consulting with the members of the tribunal, announced to grant the Applicant to amend the Notice of Appeal with those points Mr. Coghlin argued at that hearing.  Finally, the tribunal allowed the appeal to be heard at a Full Hearing by a tribunal, as reflected in the order: "The full hearing of this appeal be heard before a judge and two members" [16.1.2].



78.	Mr. Coghlin sent the Applicant next day a draft of the amended Notice of Appeal in accordance with the tribunal's instruction at the first Preliminary Hearing [22].  The draft form Mr. Coghlin included six grounds of the appeal he argued at the hearing except for the perversity points, i.e. the ET erred in law:-

(1)	in taking the Respondent's view that the Appellant was irredeemably incapable as being decisive, and in failing to consider for itself whether the Respondent was entitled to dismiss for irredeemable incapability;

(2)	in that it failed to give adequate reasons;

(3)	in holding that the Appellant cannot claim in respect of his entire 5 year fixed term contract;

(4)	in holding that it lacked jurisdiction to hear a claim in respect of the loss of the work permit;

(5)	in holding that the Appellant cannot claim in respect of loss of opportunity to publish research, and damage to his job prospects; and/or

(6)	in making a costs order against the Appellant.

	This draft from Mr. Coghlin would be one proof that the tribunal did grant, orally at the first Preliminary Hearing, the permission to amend the Notice of Appeal with those grounds Mr. Coghlin argued at that hearing.



79.	By surprise, the order of the first Preliminary Hearing promulgated on 30 November 2004 did not include such permission to amend the Notice of Appeal as the tribunal granted orally at that hearing, and at meantime the Registrar served the Notice of Appeal dated 16 February 2004 [18] on the Respondent [20].  The Respondent made its Answer dated 9 December 2004 and it was registered at the EAT on 13 December 2004 [21].  By another surprise, the Respondent in its Answer made its first and formal declarations:

(1)	"the college came to the conclusion that the Appellant was irredeemably incapable" [21.3.21];

(2)	The Respondent dismissed the Applicant "on the basis that Appellant was irredeemably incapable" [21.4.24]; and even

(3)	"the Respondent could justify summary dismissal at common law" [21.1.4 and 21.4.24].



80.	Under such situation, both Mr. Coghlin and the Applicant asked the EAT to amend the order by including the permission to amend the Notice of Appeal that the tribunal granted orally at the first Preliminary Hearing.  The letter from Mr. Coghlin, which was faxed to the EAT on 10 December 2004 with an application to the EAT for amending the order, confirmed:

"the Employment Appeal Tribunal gave permission orally for the Appellant to lodge, within 21 days, an amended notice of appeal which reflects the submission made orally at the hearing" [23].

	Thus, the order was amended on 14 December 2004 with such permission [16].  The scope of the amendment as defined in the amended order was "in accordance with matters raised at the hearing" [16.1.3], therefore, also including the perversity points that Mr. Coghlin argued orally at the first Preliminary Hearing.  This amended order from the first Preliminary Hearing correctly reflected what the judge announced at the end of that hearing and is consistent with the confirmation in Mr. Coghlin's fax to the EAT on 10 December 2004 [23].



81.	In accordance with the order promulgated on 14 December 2004 [16], the Applicant amended the Notice of Appeal on 3 January 2005 by adding those perversity and procedural points Mr. Coghlin raised at the first Preliminary Hearing [24], and it was registered at the EAT on 7 January 2005.  The EAT accepted this last amended Notice of Appeal, served it on the Respondent on 7 January 2005 and asked the Respondent to make its Answer by 21 January 2005 [25].  Similar to its failure to make response to the draft of the amended Notice of Appeal in September 2004, the Respondent failed to make its Answer this time again [26], suggesting it would not resist those new or newly argued perversity and procedural grounds in last amended Notice of Appeal [24].  In contrast to its active Answer to the previous Notice of Appeal dated 16 February 2004 [18], the failure to resist Applicant's last appeal by the Respondent suggests that this appeal with the perversity grounds (in relation to the entitlement issue) would form an overwhelming case.  In fact, this same amended Notice of Appeal was served by the EAT on the Respondent at second time on 21 March 2005 and the Respondent was asked to make its Answer by 4 April 2005 [27] but, again, the Respondent failed to do it at all [28].  Thus, the Respondent must have accepted the entitlement issue that the Applicant argued, i.e. the Respondent was not entitled to terminate Applicant's contract of employment at the college.



Second Preliminary Hearing with Tribunal and Mr. Coghlin representing Applicant on 16 March 2005



82.	By one more surprise, it seemed that such Respondent's failures to make its Answer had not helped Applicant's appeal but it hurt the appeal actually.  The Registrar of the EAT decided: "this matter must be referred back to the original Preliminary Hearing Tribunal so that amended appeal may be considered" [26].  What was unusual is that such decision was not made before its serving on the Respondent or under an irresolvable situation but it occurred after the EAT accepted it and the Respondent failed to resist it.



83.	In order to justify this decision, the EAT released a transcript of judgment namely from the first Preliminary Hearing on 24 November 2004 and promulgated on 15 February 2005 [17].  By further surprise, the Summary of this judgment states: "Single issue of whether the employer was entitled to dismiss Dr Yuan on one month's notice referred to full tribunal" [17.0].  This summary of the judgment was contrary to what happened actually at that hearing, that were evidenced by the draft of amended Notice of Appeal from Mr. Coghlin [22] and his letter faxed to the EAT on 10 December 2004 [23], and to the amended order promulgated on 14 December 2004 [16.1.3].



84.	Before the tribunal at the 2nd Preliminary Hearing on 16 March 2005, in accordance with the Registrar's decision [26], there was last amended Notice of Appeal with total 10 grounds for the appeal [24]:- 

the ET was perverse [24.6.7-13.30]

(1)	in holding that the Applicant was irredeemably incapable [31.2.9];

(2)	in holding that the Applicant had been judged irredeemably incapable by the Respondent [31.4.17];

the ET erred in law

(3)	in taking the view that the Applicant was irredeemably incapable as being decisive, and in failing to consider for itself whether the Respondent was entitled to dismiss for irredeemably incapable [24.13.31-14.36];

(4)	in that it failed to give adequate reasons for its decision [24.14.37-15.39];

(5)	in using implied "paid one month pay" regarding the termination notice [30.4.13] to override expressly stated "four weeks' payment in lieu of notice" [33.2.7.3 v 24.2.4] [24.4.2];

(6)	in holding that the Applicant cannot claim in respect of his entire 5 year fixed term contract [30.5.16] [24.5.5];

(7)	in holding that it lacked jurisdiction to hear a claim in respect of the loss of the work permit [30.5.17] [24.5.4];

(8)	in holding that the Applicant cannot claim in respect of loss of opportunity to publish research, and damage to his job prospects [30.4.11, 30.5.18] [24.5.3(3)-(7)];

(9)	in holding that it does not have jurisdiction over Applicant's claim due to breach of mutual trust [30.5.19 v 24.2.1(6) & 24.2.3] [24.3.1(3)]; and/or

(10)	in making a costs order against the Applicant [30.5.21-6.27] [24.6.6].



85.	In contrast to the situation at the first Preliminary Hearing, by further surprise, the same tribunal at the 2nd Preliminary Hearing did not follow the order from the 2nd Rule 3(10) Hearing, as it did previously, to evaluate by itself those grounds in last amended Notice of Appeal on the basis whether they raise points of law.  Also, by surprise, it seemed that the mood of the same Preliminary Hearing Tribunal made a 180 degree turn at the 2nd Preliminary Hearing.  The tribunal bluntly dismissed all issues in last amended Notice of Appeal, which Mr. Coghlin argued and the tribunal allowed at the first Preliminary Hearing.  The order from the 2nd Preliminary Hearing states "This appeal be set down for a full hearing on the sole issue of whether the Employment Appeal Tribunal erred in law by concluding that the employer was justified in dismissing Dr. Yuan under clause 20.7.3 of his contract of Employment which provided a notice period of one month instead of dismissing him under a notice period of three months" [5.1.1].



86.	What happened at the 2nd Preliminary Hearing on 16 March 2005 was briefly recorded in the note of judgment by Mr. Coghlin from that hearing [7], which had been accepted by the Court of Appeal, though there was no official judgment from that hearing [6].  



87.	The reason that the tribunal used to dismiss those grounds at the 2nd Preliminary Hearing was relatively concise and clear, according to Mr. Coghlin's note of judgment of that hearing, as summarized below:-

(1)	The tribunal argued "The appeal is limited to the matter identified by the President [Judge Burton] in his judgment [from the first Rule 3(10) Hearing, 13]" [7.4.6].

(2)	The tribunal holds a statement in Judge Burton's judgment [7.5.9(5)]: 

"[Dr Yuan's] complaint relates to the dismissal of his second and most significant claim; namely that he ought to have received 3 months' notice, or at any rate been given damages on the basis that he was entitled to see out the last 3 months of his probationary period, rather than 1 month or 4 weeks, in accordance with the dismissal letter" [13.11.33].

(3)	The tribunal, then, concluded from it:

"It was this, and only this, which Burton P had identified as an arguable point. Accordingly it was only this in respect of which remained live and could have survived until the preliminary hearing" [7.5.9(6)].

(4)	When Mr. Coghlin raised the perversity issue again at the 2nd Preliminary Hearing, the tribunal commented: "We refuse to allow an amendment on the grounds of perversity.  We think that the matter of whether or not Dr Yuan was dismissed under clause 20.7.3 of his contract can be dealt with as a breach of contract matter in accordance with the previous decision" [7.4.6].  Thus, what the tribunal suggested here would be considered as dealing with an entitlement issue in relation to breach of contract, as identified also by Judge Burton in his judgment from the first Rule 3(10) Hearing, i.e. "there are no reasons given in the Employment Tribunal's decision for its conclusion… that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant's irredeemable incapability" [13.13.39].  However, the final order from the second Preliminary Hearing did not include the entitlement issue, thus contrary to its suggestion.



88.	According to such reason that the tribunal used to dismiss those grounds at the 2nd Preliminary Hearing, the tribunal erred in law in its order from that hearing:-

(1)	in taking the speculation that Judge Burton dismissed those grounds in his judgment from the first Rule 3(10) Hearing [13] but in failing to consider whether Judge Burton be able to do so at that hearing, as having been discussed above in para 68 v para 87(2) and (3);

(2)	in that it failed to follow through the principle it set out by itself for that hearing and failed to allow the entitlement issue [5.1.1] as discussed above in paras 87(1) and (4);

(3)	in that it failed to follow the direction set out for the Preliminary Hearing in the order from the 2nd Rule 3(10) Hearing [15.1.2], as discussed above in para 85 v para 73.



89.	Besides, the order from the 2nd Preliminary Hearing also erred in law:-

(4)	in failing to consider for itself whether the Respondent was entitled to terminate the Applicant's contract of employment (see paras 92 and 93 below);

(5)	in holding that it would be justified for the Respondent to terminate with either one month or three month notice (see para 94(1) below);

(6)	in allowing Applicant's appeal in relation to his 2nd breach of contract claim, but failing to consider the issue regarding the ET's costs order (see para 94(2) below).



90.	At meantime, the order from the 2nd Preliminary Hearing was made unjustly, too, by dismissing those grounds that previously had been allowed at the first Preliminary Hearing [16, 22, 23], had been accepted and served on the Respondent as in last amended Notice of Appeal [25, 27], and the Respondent had failed to resist [26, 28] suggesting, by comparison to its previous active Answer to previous Notice of Appeal [18], that those dismissed grounds were neither hopeless nor impermissible.  Therefore, on the basis of all these grounds, the Applicant would make leave for appeal from the order from the 2nd Preliminary Hearing to the Court of Appeal.



Full Hearing with Tribunal and Applicant in person and no appearance by Respondent on 8 April 2005



91.	The EAT held the Full Hearing for this appeal in relation to the breach of contract case on 8 April 2005.  Different from 4 previous hearings at the EAT where it was ordered that the Applicant be heard ex parte, both parties would be expected to be heard at the Full Hearing.  However, what happened actually was that "the appellant in person and the Respondent being neither present nor represented" as recorded in the order from the Full Hearing [9].  Thus, the Applicant alone made his presentation at the Full Hearing.



92.	The tribunal heard the appeal at the Full Hearing pursuant to the order from the 2nd Preliminary Hearing [5].  Although this order did not allow the entitlement issue that would be the central matter of his breach of contract complaint at the ET and his appeal at the EAT, the principle that the Preliminary Hearing Tribunal set out at the 2nd Preliminary Hearing [7.4.6] as discussed above in para 87 would allow this issue.  Therefore, during his presentation, the Applicant focused on the entitlement issue.  He tried to argue that the Respondent was not entitled to terminate his contract of employment at the college pursuant to clause 20.7.3 (requiring irredeemably incapable) [40] and clause 56.1 (requiring incapability or misconduct) [41] as well as Public Interest Disclosure Policy of the college [42], and so the Respondent to terminate his contract was in breach of contract and the ET's decision was wrong.



93.	The points that the Applicant argued to support his above conclusion of the entitlement issue were:-

(1)	Based on Respondent's documents (all before the ET and the EAT) in relation to the process of the termination, mainly those email exchanges in January 2003 [31.4.14-15, 49, 50] and also as mentioned in the item 7 of the termination notice letter [30.3.6], the termination process was initiated and the final decision to terminate was made from the complaint the Applicant made during his employment at the college.

(2)	The Applicant made such complaint in good faith to the Respondent, which has never questioned by either of the parties.

(3)	Even not to argue whether the Respondent's test to part of the complained problems [31.4.14] and Ms. Groark's evidence in relation to one of Applicant's initial tests to the problem during his protein purification research in January 2003 [21.2.14-15] were valid or not, the Public Interest Disclosure Policy of the college, as stated in the College Handbook, prohibits a termination on the basis of such complaint: "If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual" [42.111].  The termination of Applicant's contract on the basis of such complaint would be in breach of the condition of employment at the college.

(4)	Although other matters were also used as part of the reason for the termination as listed in the termination notice [30.3.6], none of those matters would be able to match the contractual reasons for the termination in accordance with either clause 20.7.3 or clause 56.1.  He argued such matters in detail in his Witness Statement at the ET [35.2.5-7.17], last amended Notice of Appeal [24.7.10-11.21] and the Skeleton Arguments [29.4.14-6.23] used at the Full Hearing.

(5)	In fact, the Respondent has failed to resist last amended Notice of Appeal twice [26, 28] after the EAT served it on the Respondent on 7 January 2005 and again on 21 March 2005.  It is clear that the Respondent must have known that it was not entitled to terminate his contract.  Also, it is quite understandable that the Respondent would not attend the Full Hearing at the EAT to join in any debate on the case.



94.	The judge stopped Applicant's presentation here before he would finish the following two more relevant issues:-

(1)	What length of the notice should have been correct for the termination?

(a)	The termination in probation period needs one month notice pursuant to clause 20.7.3;

(b)	If the Applicant were irredeemably incapable as required also by clause 20.7.3, one month notice would have been enough;

(c)	If the Applicant was not irredeemably incapable but were of incapability or misconduct, the notice would have been three months plus four weeks to cover the entire probation period and a normal notice period;

(d)	If the termination failed to meet any of the contractual requirements pursuant to clause 20.7.3, clause 56.1, and Public Interest Disclosure Policy as what has happened in Applicant's case actually, neither one month nor three months notice would have been enough to justify the termination.  Thus, the reasonable notice in order to justify the termination would be the remaining of the entire contractual period, on the basis of the term in the appointment letter, up to 4 years and 9 months.

(2)	Since the tribunal allowed the issue at the 2nd Preliminary Hearing in relation to the notice period, i.e. 4-weeks or one month or three months, which at least was the Applicant's 2nd claim [30.2.2], it means that the legal basis of the ET's costs order might not be sufficient, and so the tribunal, at meantime, should also have allowed the issue in relation the ET's costs order.

	The judge went ahead to turn the argument into another issue whether the ET erred in law in concluding that the Respondent was justified in dismissing the Applicant.  This is the issue of the additional grounds 3 and 4 in last amended Notice of Appeal [24.13.31-15.39].  Besides, the tribunal did not hear any other issues that were allowed at the first Preliminary Hearing.



95.	Apparently, the tribunal accepted Applicant's arguments regarding the entitlement issue and the justification issue without making any question at the Full Hearing.  Finally, the tribunal ordered at the Full Hearing: “the Appeal be allowed and that the matter be remitted for rehearing differently constituted Employment Tribunal only in relation to whether or not the Respondent was entitled to terminate the Appellant’s contract of employment on one month as opposed to three months notice” [9].  Thus, the tribunal remitted for rehearing at the ET the entitlement issue but setting out a limit to the issue whether the Applicant was either irredeemably incapable or incapable and even failing to allow an enough notice length if it were under the latter situation.  The judgment from the Full Hearing failed to reflect well what happened at the hearing.



96.	The judgment from the Full Hearing mentioned nothing on the substance of Applicant's presentation at the hearing and his view of the entitlement issue as argued at the hearing as well as in his Notice of Appeal and the Skeleton Arguments used at the hearing.  Instead, the judgment makes unfair comments on his presentation: "Dr. Yuan struggles to express himself in English" [10.8.18].  Although might not every English word he pronounced be perfect, it seemed that there was no problem for the tribunal to understand the issue and the points he argued at the hearing.  At least the tribunal should understand what he wrote in English in his Notice of Appeal and the Skeleton Arguments.  It is not understandable at all why the judgment say "Dr. Yuan...has only a limited grasp of the way in which cases needed to be presented" [10.8.18] and "He has no knowledge of procedure" [10.9.20].



97.	In relation to this matter, the ET mistakenly stated in its Further Reasons "the documents were put in evidence by Ms. Groark, but she was not cross-examined about them.  They were put to Dr. Yuan in cross-examination and he had no comments to make" [10.817] (see para 58 above).  The Applicant clarified this before Judge Burton at the 2nd Rule 3(10) Hearing.  Mr. Coghlin argued this again at the first Preliminary Hearing and also gave the tribunal Applicant's note with the questions he asked Respondent's witness during cross-examination at the ET's hearing.  This point was also written into his Notice of Appeal [24.14.38(3)] and the Skeleton Arguments [29.8.31(3)] that were used at the Full Hearing.  It is unreasonable for the EAT still to rely on such incorrect information in its judgment.



98.	The judgment from the Full Hearing in laying out the background of Applicant's case used the matter raised from Respondent's documents but without introducing Applicant's arguments and evidence on the matters at the same time, such as:-

(1)	"There is no doubt that, on the documentation that we have seen, Professor Waksman was dissatisfied with the work done by Dr. Yuan, and we find concerns being expressed in January 2003" [10.2.5].  The judgment did not identify further which documents and which matters it referred to.  As having provided by the ET in its Extended Reasons and the Further Reasons, there were only two matters in relation to this issue raised in the judgment:

(a)	That invalid test of the questioned cultural medium from the first bacterial culture incidence as mentioned in two emails of Professor Waksman [31.4.14, 50] cannot prove any thing about Applicant's experiments over one month before and cannot represent anything that happened later in his protein purification experiments, either;

(b)	Professor Waksman's complaint on Applicant's waiting for ordered materials around Christmas and New Year holidays of 2002 in his another email [31.4.13], but no real problem here actually (see para 18 above).

(2)	Ms. Groark's evidence as described in the judgment [10.2.6], which was indicated in Respondent's Answer [21.2.14-15].  The problems of this evidence are:

(a)	No substance of it has been given so far, even after Applicant's request to the Respondent for its substance;

(b)	It is risk for the court to use an apparent "evidence" without its substance or to use a real one against the Applicant but without his knowledge of it, even after his requests several times for inspection of submissions regarding the case from any parties, in order to put it on the table for a fair debate on the matter;

(c)	It seems to relate a single event, probably regarding one of Applicant's initial tests to the problem in his protein purification research (see paras 20-22 above) but not one of hundred of the experiments in main stream of his project.  Even it is solid, it still may not be able to suggest his incapability of his job and research.



99.	The bottom line is that the judgment from the Full Hearing still put the entitlement issue in relation to this breach of contract case in question in order to justify the dismissal of those issues in relation to Applicant's other claims and the ET's costs order at the 2nd Preliminary Hearing.  The judgment states: "it is not at all clear that the Employment Tribunal found as they should have found that Birkbeck's decision to treat Dr Yuan as being irredeemably incapable was justified" [10.9.19].  All relevant evidence of Applicant's case from both sides plus Applicant's Notice of Appeal and the Skeleton Arguments of both parties were before the EAT.  The Applicant has understood from them that the Respondent was not entitled to terminate his contract of employment; the Respondent has understood it and so chose not to resist Applicant's appeal; Judge Burton understood it at the 2nd Rule 3(10) hearing and so offered Mr. Coghlin to represent the Applicant to argue the issues regarding other claims and the costs order; and apparently the Preliminary Hearing Tribunal also understood at the first Preliminary Hearing and so granted the permission to amend the Notice of Appeal.  Why would the judgment from the Full Hearing say that the EAT could not, especially under the situation that the Respondent would not resist the appeal twice and even not attend the full hearing to join in any debate on the case?



100.	Clearly, the EAT in the order/judgment from the Full Hearing erred in law, similar to that in the order from the 2nd Preliminary Hearing:-

(1)	in failing to consider for itself whether the Respondent was entitled to terminate the Applicant's contract of employment;

(2)	in holding that it would be entitled for the Respondent to terminate with either one month or three month notice;

(3)	in allowing Applicant's appeal in relation to his breach of contract claim, but failing to consider the issue regarding the ET's costs order.

	Therefore, the Applicant would make leave for appeal against the order and judgment from the Full Hearing to the Court of Appeal.



Summary of proceedings at EAT



101.	By looking into how Judge Burton, at two Rule 3(10) hearings, dealt with Applicant's appeal regarding his breach of contract complaint in relation to the termination of his contract of employment by Birkbeck College where the contractual reason is required for the termination, it is clear that the entitlement issue is the key to determine other issues and the case.  When the entitlement issue was in question at the first Rule 3(10) Hearing, Judge Burton raised the issue to the ET and dealt only with other issues regarding the notice period; after the entitlement issue would be clarified through the 2nd Rule 3(10) Hearing, he allowed the appeal and offered the help for the Applicant to look into other possible damages.  During the proceedings at the EAT, it seems that the central arguments between the Respondent and the Applicant on the entitlement issue regarding the termination have been settled finally as the Respondent chose not to resist Applicant's last amended Notice of Appeal and even not to attend the Full Hearing.



102.	The Preliminary Hearing Tribunal followed Judge Burton's principle at the first Preliminary Hearing but failed to do so at the 2nd Preliminary Hearing.  It even put the entitlement issue aside in the order from the 2nd Preliminary Hearing and further dismissed those other issues unjustly that had been allowed by it previously.  The Applicant was represented by Mr. Coghlin of counsel at the 2nd Preliminary Hearing.  It seems that the problem came, at least in part, from the decision that was made unjustly on 9 February 2005 [26] (see para 82 above) and from that unjust judgment namely from the first Preliminary Hearing that failed to reflect what happened at that hearing (see para 83 above).



Leave for Appeal at Court of Appeal



103.	The Applicant filed leave for appeal from the order of the EAT at the 2nd Preliminary Hearing [5] to the Court of Appeal on 4 April 2005 [4] and then another one from the order/judgment of the EAT at the Full Hearing [9, 10] to the Court of Appeal on 22 April 2005 [8].  The Applicant used the same grounds (see paras 88-90) and lodged a single bundle for two appeals.  The Applicant in his Skeleton Arguments addressed the issues of the appeals and specifically challenged two judgments of the EAT from the first Preliminary Hearing and the Full Hearing as discussed above, especially regarding the entitlement issue.



104.	The Applicant in his first Appellant's Notice asked the court:

"because the Respondent has failed to resist the appeal at the EAT and because the result of the arguments regarding the dismissal of Appellant's employment has become clear, the Court of Appeal may make proper orders to substitute for the decisions of the Employment Tribunal and finish this employment case" [4.5].  

	He further in his 2nd Appellant's Notice asked the court to make additional orders specifically in order to finish this employment case:

"1.	The Respondent was not entitled to dismiss the Appellant from the college in accordance with its procedure and policies as functioning part of his contract of employment, and be asked to consider to allow him to complete his postdoctoral training in crystallography in the college.

2.	The Respondent pay the Appellant the damages (£25,000) to the loss he incurred during passed 2.5 years after the dismissal that are allowed for a breach of contract complaint at the Employment Tribunal." [8.5]



105.	The Lord Justice Keene of the Court of Appeal heard Applicant's both applications for permission to appeal at an oral hearing on 5 May 2005, and ordered "that the applications be refused" [2].  He explained his reason for his order in his judgment [3.4.10-11] after his brief introduction of the background of the Applicant's case and the decisions from various hearings at the EAT.



Failure to address central issue --- contractual entitlement for termination



106.	Justice Keene correctly identified the major points in the order of the EAT at the 2nd Preliminary Hearing, from which the Applicant was seeking to appeal in his first Appellant's Notice dated 4 April 2005, that "the one remaining ground of appeal" was allowed solely on the basis that "the other grounds of appeal had already been determined by Mr. Justice Burton on 19 May 2004 and had not been live at the early preliminary hearing on 24 November 2004" [3.4.9].  He also correctly identified the part of the problems from this EAT's decision by using what Judge Burton actually ordered at last Rule 3(10) Hearing "the appeal be set down for preliminary hearing in accordance with the EAT practice direction which is to the effect that the purpose of a preliminary hearing is to determine whether the grounds raise a point of law which give a reasonable prospect of success at a full hearing" [3.4.10].  The transcriber mistakenly used Applicant's words that he had never said in any occasion: "Dr. Yuan...says that the second order of Justice Burton does not explicitly allow or dismiss any grounds of appeal set out in the notice of appeal" [3.4.10].  In fact, it is Judge Burton's judgment [13] that does not explicitly dismiss any grounds of appeal set out in the notice of appeal.



107.	According to such situation, Justice Keene concluded: "If that is right, clearly he should have sought to appeal against Mr. Justice Burton's decision in May 2004" [3.4.10].  Clearly, it is still a question, which was raised by Justice Keene here, whether Judge Burton dismissed those grounds of the appeal at the first Rule 3(10) Hearing or not.  The facts are that neither any of Judge Burton's orders as well as the EAT's order from the first Preliminary Hearing dismissed, or even implied to dismiss, any grounds in the Notice of Appeal.  It seemed from Judge Burton's judgment that he was unable to do so before knowing the reason for the ET's decision and being certain whether the ET's assumption "that Respondent entitled to terminate employment on grounds of irredeemable incapability" [13.3] was correct or not, and therefore he ordered to stay the appeal and asked the ET for its reason.



108.	The judgment missed another ground for this first appeal however, i.e. the EAT's order from 2nd Preliminary Hearing was made unjustly, which has been discussed above.  Part of the reason for Justice Keene not to mention this ground could be that the court kept the documents lodged with the 2nd Appellant's Notice, including two documents of Mr. Coghlin that prove the Preliminary Hearing Tribunal's allowing at the first Preliminary Hearing those grounds but dismissed at the 2nd Preliminary Hearing and was necessary for the first appeal, in a separate bundle.  This might cause that Justice Keene could not identify them because he thought the Applicant's 2nd appeal was unappealable [3.4.10].



109.	The most crucial issue that the judgment fails to clearly address at all is the entitlement issue, which is the central matter of this employment case as well as these two appeals brought to the Court of Appeal.  The judgment does pick up the relevant points "Mr. Justice Burton was critical in his judgment on 19 May 2004 of the lack of reasons in the Employment Tribunal's decision on the issue raised by clause 20.7.3" at the first Rule 3(10) Hearing and "The Employment Tribunal provided further reasons on 19 July 2004 on this issue.  However Mr. Justice Burton was not impressed by those reasons.  By order dated 27 July 2004 he allowed the appeal" at the 2nd Rule 3(10) Hearing [3.3.8].  But the judgment fails to explain the reason for Judge Burton's last order rather it gets a turn here to make the same mistake as the Preliminary Hearing Tribunal did at the 2nd Preliminary Hearing "Although the order does not spell it out clearly, it is clear to anyone reading the judgment that this was limited to the one issue which had identified" [3.3.8].



110.	There is a chronological problem here: the speculation "that this was limited to the one issue" might be implied from Judge Burton's judgment only at the first Rule 3(10) Hearing before knowing those reasons, but it should not and could not be applied to his latter order from the 2nd Rule 3(10) Hearing, where the entitlement issue was clarified to him not only because the ET's Further Reasons was too extreme and lacked proper support but also because he heard Applicant's arguments focusing on the entitlement issue with supporting evidence from both sides.  The reason is clear: Judge Burton's order dated 27 July 2004 [15] not only allowed the appeal but also spelled it out clearly that "this appeal be set down for preliminary hearing in accordance with paragraph 9(7)" of the EAT practice direction, which requires the Preliminary Hearing Tribunal to determine whether the grounds (without setting out any restriction) in the Notice of Appeal raise a point of law, as it did precisely at the first Preliminary Hearing.



111.	The most important point of the entitlement issue in relation to this breach of contract case is not whether the Applicant was irredeemably incapable or incapable or not, but is that the termination of Applicant's contract with that complaint he made at the college is prohibited under the Public Interest Disclosure Policy of the college [42], which provides a condition of the employment and applicable to his contract.  Applicant's Skeleton at the Court of Appeal argued this point explicitly but the judgment fails to mention it at all as the same as last two orders and its judgment of the EAT' did, which would be one major ground for these two appeals.



Errors of law in its Order/Judgment



112.	In relation to this central issue, the order/judgment from the Court of Appeal really erred in law are the following:-

(1)	in that it failed to give reason for its conclusion "those other claims [having dismissed by the EAT] went beyond the extent of his losses flowing from the alleged breach of contract..., they patently had no prospect of success" [3.4.11]; and/or

(2)	in holding that the Applicant cannot appeal against the order/judgment from the EAT's Full Hearing [3.4.10].



113.	Those other claims as mentioned in the conclusion from the judgment [2.4.11] are:-

(1)	loss of two days during the notice period, on the basis that the "four weeks' payment in lieu of notice" expressly stated by the college's legal representative [33.2.7.3] was in short of "a month's notice" pursuant to clause 20.7.3 [40.35], on which the ET's decision erred in law in using implied "paid one month pay" regarding the termination notice [30.4.13] to override expressly stated "four weeks' payment in lieu of notice" [33.2.7.3 v 24.2.4];

(2)	loss of up to five years during his fixed term contractual period, on which the ET's decision erred in law in holding that Applicant cannot claim in respect of his entire 5 year fixed term contract [30.5.16];

(3)	loss of Work Permit, on the basis of the fact that the termination of Applicant's employment at the college invalidated his work permit automatically, on which the ET's decision erred in law in holding that it lacked jurisdiction to hear a claim in respect of the loss of the work permit [30.5.17];

(4)	loss of opportunity to publish research and damage to job prospect, on the basis that Applicant's contract of employment for a Postdoctoral Research Assistant was not only for salary but also for postdoctoral training and so the termination is subject to loss of training and damage to job prospect [24.2.4(2)], on which the ET's decision erred in law in holding that Applicant cannot claim in respect of loss of opportunity to publish research, and damage to his job prospects [30.4.11 and 30.5.18]; and/or

(5)	loss due to breach of mutual trust [24.2.1, 24.2.3], on the basis of facts that the employer threatened him with dismissal when the Applicant reported the incidences at his flat (which might be caused by some of his colleagues) to the employer and that the employer falsely alleged Applicant's performance at the college in the termination notice [30.3.6], on which the ET's decision erred in law in holding that it does not have jurisdiction over Applicant's claim due to breach of mutual trust [30.5.19 v 24.2.1(6) & 24.2.3].

	Applicant's appeals from the ET's decisions regarding these claims have been argued in last Notice of Appeal as cited above as well as mentioned in paras 57 and 84.  The losses in relation to these claims arose from the termination due to breach of the contractual terms by the college.  Nearly all of those appeals regarding these claims raised point of law explicitly.  What needs emphasize here is the issue regarding loss of five years contractual period that relates also to the entitlement issue.



114.	The judgment correctly identify the contractual term for the function of the probation period "the offer of employment was subject to satisfactory completion of a six-month probationary period" [3.2.2].  Nevertheless, the Applicant's contract had become in effect from the day when the Applicant signed it on 5 September 2002.  A contractual term specifically defines the commencement of this contract "It [the appointment] is tenable under the terms of a fixed term contract for a period of up 5 years commencing from a date to be mutually agreed" [38.1].  There was such mutually agreed date between the employer and the Applicant for the start of Applicant's post at the college.  In fact, the college personnel manager who bound the contract had already put the termination into the normal period of the five year contract by giving a "4 weeks notice of the termination" [54] rather than "a month's notice of the termination" as required by the Probationary Procedure [40.35].



115.	The important point here is that it is still an entitlement issue because a different level of the contractual reason is required by clause 56.1 [41] for the termination, which also can be applied with a different notice as Judge Burton did in his judgment [13.11.33].  If a probationer is not irredeemably incapable but with either incapability or misconduct, the termination of his contract at the mid-point of the six-month probation period could be justified with a three-month notice.  However, if he is neither irredeemably incapable nor incapable and without misconduct like the situation the Applicant had, the termination at the mid point of the probation period with a three-month notice would not be justified.  Under such situation, the employer becomes entitled to terminate only if a notice with up to four years and nine months is given.  Especially, the termination of Applicant's contract of employment with his complaint at the college as the major reason is prohibited by the Public Interest Disclosure Policy of the college [42.2] resulting breach of contract.  These would form the basis for Applicant's five-year claim.



116.	Those dismissed issues regarding Applicant's breach of contract claims should have been used by the courts to lead a proper resolution of this employment case.  The Preliminary Hearing Tribunal who handled Applicant's appeal at the EAT in a later stage refused to do so, even not to allow the entitlement issue in its order, and so pushed the case to its nadir.  The EAT at the Full Hearing brought it back from the nadir by allowing the entitlement issue after Applicant's arguments at the hearing.  This was a success to the Applicant only in relation to this matter but it was not what Justice Keene believed "he won that appeal" [3.4.10].  The reason is simple: the EAT still did not allow the issues regarding those claims including the ET's costs order, which were allowed at the first Preliminary Hearing but dismissed later.  Importantly, what kind of resolution the EAT implied in its decision at the Full Hearing would not be acceptable.



117.	The judgment from the EAT's Full Hearing tried to circuit the entitlement issue by blaming the ET not to provide the reasons and excuse "it is not at all clear" about the issue [10.9.19].  However, its order has been clear: to remit to the ET the entitlement issue with the choice of the notice either one or three month(s).  The EAT wants the ET to determine that the employer was entitled to terminate Applicant's contract of employment on a basis whether the Applicant was irredeemably incapable or incapable.  It is also the reason why the EAT did not even allow the issue regarding the ET's costs order.  It has been no doubt that neither of two choices are correct from all evidence of both sides that were before the EAT.  No doubt, the EAT's order/judgment from the Full Hearing is appealable.



Another reason



118.	Justice Keene, after heard Applicant's arguments of the appeal, read para 31 on page 11 of Judge Burton's judgment from the first Rule 3(10) Hearing being last paragraph of the section relevant to Applicant's another appeal at the EAT regarding the public interest disclosure claim and looked for the other portion of the section but it was absent from that bundle for the hearing, of course, because it was not relevant to the current breach of contract appeal though they share the same ground.  "Regrettably Dr. Yuan has not provided the full transcript of Mr. Justice Burton's judgment" [3.4.10] as stated in the judgment.  It seemed that Justice Keene would like to deal with that matter, from which the Applicant appealed to the Court of Appeal previously on 2 June 2004 but having been refused on 6 July 2004.  No doubt, it would be another way for the Court of Appeal to resolve this employment case if he could bring that previously dismissed claim in relation to public interest disclosure back.  The problem is that the current court may not have jurisdiction to do so, which should be clear to the Judge.  



119.	The thing that Justice Keene could help for this case but he has refused to consider is that the public interest disclosure matter in relation to the termination of this employment case is also a breach of contract matter as discussed above in entitlement section.  The Applicant's actual loss from such breach could have been recovered partially from those dismissed claims, which are valid both legally and practically, as Judge Burton directed at last Rule 3(10) Hearing of the EAT, the Applicant proposed in his two Appellant's Notices at the Court of Appeal in order to end the case but Justice Keene stands against in his judgment "those other claims went beyond the extent of his losses flowing from the alleged breach of contract" [3.4.11] and refused in his order.



Conclusion



120.	The college was in breach of contract by its termination of Applicant's contract of employment at the mid-point of his probation period, instead, with a 4-week notice required for a normal period of his 5-year fixed term contract, but lack of its contractual entitlement to do so pursuant to either clause 20.7.3 of the Probationary Procedure, clause 56.1 for the term under a fixed term contract or the Public Interest Disclosure Policy of the college.  It would be discrimination toward the Applicant for the college administration to refuse his rebuttal to the termination by using the reasons that it did not have to follow the procedure for the termination and whether the Applicant was married as well as to ignore the initiative from the CAB in order to resolve the case informally.  It would also be discrimination toward the Applicant for the college administration to take its advantage to monitor Applicant's communication and any private activity and so affect or block his attempts to look for legal helps to his case by many different ways including invitation of the relevant legal individual to dinner, and even, without the knowledge of the Applicant, to influence the staff at different courts to affect Applicant's case directly or indirectly and the relevant legal individuals to do the similar including making mess in relation to Applicant’s financial account to cause loss of his normal ability to support himself and his pursuing this legal battle as well as having interfered and/or blocked Applicant's effort to seek for legal helps for the matter since August 2003.  The college administration has made some change from the beginning of 2005 that has showed its difference in dealing with this legal case and hopefully can help the case finally to reach an acceptable resolution.



121.	If the Applicant had had very limited legal experience during the proceedings at the ET and got problems to obtain a proper legal representation that had affected the outcome of his race claim and might affect the other two claims of his at certain levels, it would be extreme for the Full Hearing Tribunal of the ET to conclude that the college was entitled to terminate Applicant's contract of employment without any proper reason and to decide that all of Applicant's breach of contract claims failed even order the Applicant to pay the costs to the college.  If Applicant's inexperience in pursuing appeal and his failure to obtain any legal help for his appeals at the early stage of the proceedings at the EAT had hindered him to deal with his appeals and caused that Judge Burton could not understand his case well at the first Rule 3(10) Hearing, it would be perverse for the Preliminary Hearing Tribunal of the EAT at the 2nd Preliminary Hearing, especially when the college had chosen not to resist his appeal, to reverse the course of the proceedings unjustly and to design that unacceptable resolution of the case where the Applicant was even represented by an experienced legal Advocate.  It would not be understandable, either, for Justice Keene at the Court of Appeal to refuse all of Applicant's two appeals with obvious errors of law and to be unwilling to, otherwise he could, lead a proper resolution, or at least to create an environment for the college and the Applicant to reach a settlement, of this employment case under the current condition.



122.	The ET is facing currently the Applicant's breach of contract case with two issues, the entitlement and the notice period, that are limited to that unacceptable resolution designed by the Preliminary Hearing Tribunal of the EAT.  The remaining question to the ET would be whether it has the power and/or flexibility to correct the EAT's mistake, at least in part, and allow a longer notice period. Such result may lead an acceptable resolution including reinstatement or re-engagement of Applicant's position at the college, therefore to end this employment case without necessity to further pursue two appeals in relation to the breach of contract and the public interest disclosure complaints to the European Court of Human Rights.





This statement is true and to the best of my knowledge.







_________________________		_________________________

Signature					Date
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