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Regarding Statement from Professor Waksman on Claimant's Performance

1.
The statement from Professor Waksman in June 2005 regarding the Claimant's performance at Birkbeck College [A7-8], as directed by the order of the Employment Tribunal on 9 June 2005 as "evidence of the Claimant's incompetence" [A2, para 1], is a summary of the reason actually, on the basis of which the Claimant's employment at the college was terminated on 7 February 2003 at the mid-point of his six month probation period.  It provides with no detailed evidence as well as no new evidence from those documents of the Respondent's used in the bundle of previous ET's Full Hearing of this case on 2 October 2003 and from the Witness Statement of the Respondent's witness [F8-9], Mr A. Groark (Personnel Manager), presented at the same Full Hearing.

2.
The major dissatisfaction of the Claimant in relation to his performance at Birkbeck College, as summarised by Professor Waksman in his statement, was the matter regarding the complaint the Claimant made to the Respondent on malpractice and/or possible malpractice in the work at Birkbeck College.  Besides, Professor Waksman did not question any of Claimant's main-stream experiments of the VirE1/VirE2 project at Birkbeck College starting from 18 November 2002 when the expression clone of the proteins arrived the laboratory.  These main-stream experiments include:

(1)
Verification and long-term storage of the clone in November 2002;

(2)
Expression of the VirE1 and VirE2 proteins in November and December 2002;

(3)
Purification of the VirE1/VirE2 protein complex in January and early February 2003;

(4)
Crystal screening from the purified VirE1/VirE2 protein complex at the end of January and early February 2003.


In fact, the progress of the Claimant's main-stream work at the college had never been affected by those problems of the malpractices as the Claimant complained, which the Claimant discussed in detail in his Witness Statement at the ET's Full Hearing on 2 October 2003 [F11, paras 5-10].  Therefore, nothing in Professor Waksman's statement could reasonably suggest that the Claimant was irredeemably incapable or incapable to do his research work at Birkbeck College and so it could not be used as the reason for the termination pursuant to either clause 20.7.3 of the Probationary Procedure [B7] or clause 56.1 of the Handbook [B8].  This further proves that the reason of the Respondent for the termination came mainly from the Claimant's complaint at Birkbeck College.
3.
Professor Waksman believes that the problems the Claimant complained at the college came from Claimant's own experimental failures.  The only evidence to support such view that Professor Waksman has provided in his statement and any other documents released from the college is one test to the questioned culture medium.  That bacterial culture problems were observed in late November 2002 but the Respondent's test was made in early January 2003, i.e. over one month after the incidence.  Such test is invalid scientifically in the purpose of proving what happened during the incidence occurred over one month before.  It is also unreasonable, in a common sense, to blame that incidence and all other experimental questions, which the Claimant complained, as Claimant's own experimental failures on the basis of that only single test.

4.
One reason for Professor Waksman to make such mistake may be that his expertise is in Crystallography or Biophysics, which is the reason why the Claimant would come to Professor Waksman's laboratory to do his training in crystallography, but the Claimant's work during his three month employment at Birkbeck College was at the preparatory stage of the crystallographic research involving mainly protein expression and purification, in which the Claimant has had more experiences.  According to current technology in relation to the crystallographic field, the quality of a crystallographic work depends on the quality of the crystal and the quality of the protein's crystal depends on the quality of purified proteins.  This is the reason why Professor Waksman could allow the Claimant as well as other his postdoctoral trainees who were previously trained in Molecular Biology and Biochemistry to do postdoctoral training in his crystallographic laboratory.

5.
Professor Waksman described Claimant's complaints at Birkbeck College irresponsibly in his statement and in other Respondent's documents, such as the Claimant never used word "culprit" and even never asked the Respondent to catch any individual in relation to the complained problems.  The good proof for this is Claimant's written complaint report prepared under the school's request on 3 January 2003 [D6-7], which is a scientific report actually and a concrete evidence for what the Claimant complained about and how he made it.

6.
Such irresponsibility of the Respondent is the root to how the Respondent irresponsibly blamed those complained problems as Claimant's own experimental failure from only single invalid test and the root to how the Respondent terminate Claimant's employment at the college irresponsibly on the basis of the Claimant's complaint.  The matter of the fact is that the Public Interest Disclosure Policy of the college, which is one of the conditions the college provides all of its employee [B9] and so also part of Claimant's contract of employment, prohibits a termination on the basis of such complaint: "If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual" [B10] even not to consider whether that Respondent's test was invalid or not.  Clearly, the termination of Claimant's employment on the basis of his complaint is in breach of the condition of employment at the college.

7.
The matter regarding the allegation of breaching safety rule, as also pointed out in Professor Waksman's statement, has been discussed in para 15 of the Claimant's Witness Statement used at the ET's Full Hearing on 2 October 2003 [F15].

8.
The Claimant has never known not only that he was dismissed from Oregon Health Science University but also the related so called "misconduct" or "sabotage", as alleged by Professor Waksman in his statement.  The problems to raise this issue again are:-

(1)
It is not relevant to Claimant's employment case at Birkbeck College as well as this breach of contract complaint and is not relevant to the forthcoming hearing where to determine whether the Respondent was entitled to terminate the Claimant's contract of employment at Birkbeck College or not.

(2)
Nevertheless, the Respondent has not shown any credible evidence, as the ET directed in its current order, to support the issue raised in the statement.  Thus, in nicely saying, it is merely a false allegation.


In fact, his supervisor at Oregon Health Science University, Professor Richard H. Goodman, made his support to Claimant's job application to Birkbeck College by a reference letter, which is described "satisfactory" in Claimant's contract of employment.  The Claimant discussed such and related matter in detail in para 20 of his Amended Notice of Appeal at the EAT dated 3 January 2005 [G31].

9.
The conclusion from above analysis of Professor Waksman's statement is that the termination of Claimant's employment by the Respondent complied with neither clause 20.7.3 nor 56.1 on the basis that the Claimant was either irredeemably incapable or incapable to do his research job, rather the Respondent made the termination on the basis of Claimant's complaint, which was prohibited by the Public Interest Disclosure Policy of the college.  Thus, the Respondent was not entitled to terminate Claimant's employment at all in accordance with his contract of employment at the college, and so the termination was in breach of contract.
10.
In my letter to the ET dated 24 June 2005 [A4-5], I made a request to inspect two pieces of Respondent's evidence (Respondent's submissions to the ET on 11 June 2004 as indicated in ET's Further Reasons in July 2004 [G3, para 3], and Ms Groark's evidence as indicated in the Respondent's Answer to my original Notice of Appeal at the EAT in December 2004) that I had not known in detail before.  I was told from the ET that, except for the Witness Statement from Ms A. Groark (Respondent's Personnel Manager) [F8-9], there is no any so called "Ms Groark's evidence" on file.  I had received similar answer about "Ms Groark's evidence" from the EAT.  After all, I have not received any information of it from the Respondent since my request for it early 2005.  The only thing I can drawn from these is that either there is no substance of so called "Ms Groark's evidence" or the Respondent no longer intend to use it for this case.

11.
The ET allowed me on 4 July 2005 to inspect Respondent's submissions to the ET on 11 June 2004.  It is not oral submissions as I was told previously but written submissions actually, which are the same document used as the Respondent's Answer dated 9 December 2004 to my earlier Notice of Appeal at the EAT, listing the evidence the Respondent had used regarding my performance at the college in relation to the termination but without any particulars or substance of them.  Such Respondent's submissions or Respondent's Answer were reflected precisely by the Further Reasons dated 16 July 2004 [G2-6].  In fact, Judge Burton (the President of the EAT) upon the release of the Further Reasons to the parties, ordered the 2nd Rule 3(10) Hearing [G7], and at the hearing on 27 July 2004 rejected the Further Reasons by allowing Claimant's appeal application [G8] on the basis of the evidence from both sides in relation to the entitlement issue of this case.  I addressed such evidence adequately in my Witness Statement dated 2 October 2003 [F10-19] and my last Notice of Appeal dated 3 January 2005 [G22-36].

12.
Birkbeck College is an academic institution and a component of the educational system, different from a normal industrial organisation, the Respondent should have taken its responsibility more seriously and more carefully when terminating a trainee and probationer, to whom the termination may not be only a change of another job but it would affect and damage his career severely.  Because the Respondent has made the mistake to terminate Claimant's employment at the college without its contractual entitlement to do so, and because the Respondent has mistakenly missed several chances, which were offered by the Claimant [E1, E4, E6] as well as by the Citizens Advice Bureau [E7-8], to resolve this employment problems before the lengthy and costly legal battle started [F1-5, F6-7], which has caused the Claimant not only to lose two and a half years time in respect of his research and career, lose his salaries over £71,000, but also suffer from severe situation in a basic living, the ending of this breach of contract case at the Employment Tribunal would be another chance for the Respondent to correct its mistake by allowing the Claimant to finish his postdoctoral training in crystallography at the college, which is the purpose for the Claimant to come Birkbeck College in November 2002.

13.
Besides the entitlement issue as restricted by the EAT's order for this rehearing at the ET, the tribunal needs also to deal with the notice issue according to the order [G41].  In accordance with Claimant's contract of employment at Birkbeck College,

(1)
if the Respondent would have complied with clause 20.7.3 of the Probationary Procedure on the basis that the Claimant were irredeemably incapable, the notice for the termination would have been one month and the Respondent's 4 weeks notice [D16] would be short by two days;

(2)
if the Respondent would have followed clause 56.1 of the Handbook on the basis that the Claimant were incapable, the termination needs a 4-week notice and should not have occurred until after the end of his six month probation period (thus, total length from the mid-point of the probation period would be three months plus 4 weeks), and therefore the termination of Claimant's employment at the mid-point of his probation period with a 4-week notice [D16] was short by three months;

(3)
if the Respondent was not entitled to terminate at all as what happened in Claimant's employment case, the termination of Claimant's five-year contract after three-month employment with a 4-week notice was short by up to about 4 years and 8 months.  Of course, the amount of compensation that the ET can allow for a breach of contract complaint is capped at £25,000 (a small portion of the expected amount).

14.
Based on such analysis of the notice for the termination, the EAT's order from its Full Hearing on 8 April 2005 [G41] is wrong.  The problem of this came from the failure by the EAT's Preliminary Hearing Tribunal at its 2nd Preliminary Hearing on 16 March 2005 to consider and allow the entitlement issue [G37] that is the central matter of this employment case where the contractual reason is required for the termination.

(1)
The entitlement issue was in question at the EAT's 1st Rule 3(10) Hearing on 19 May 2004, as provided by the ET's Decision and its Extended Reasons from the hearing on 2 October 2003 [F20-25], and Judge Burton stayed the Claimant's appeal and asked the ET for the reasons of its decision [G1].

(2)
When the entitlement issue was clarified at the EAT's 2nd Rule 3 (10) Hearing on 27 July 2004 in light of the ET's extreme Further Reasons [G2-6] and Claimant's arguments focusing on the entitlement issue with the evidence from both sides, Judge Burton allowed the Claimant's appeal [G8] and offered an experienced lawyer to the Claimant for the following hearings in order to look into the claims other than the notice.

(3)
The EAT's Preliminary Hearing Tribunal at its 1st Preliminary Hearing on 24 November 2004 followed the Judge Burton's principle and his order [G8] to allow the Claimant to amend his Notice of Appeal [G20] with the issues as argued by Mr Coghlin of Counsel (Claimant's Advocate) at the hearing [G10-19].  When Claimant's amended Notice of Appeal dated 3 January 2005 [G22-36], which contains the issues in Mr. Coghlin's written Skeleton Arguments and the entitlement issue as he also argued orally at the 1st Preliminary Hearing, was accepted and served on the Respondent, the Respondent decided not to resist Claimant's appeal twice in January and in March/April 2005 [G39, F40].

(4)
Under such situation, the EAT's Preliminary Hearing Tribunal at its 2nd Preliminary Hearing on 16 March 2005 reversed the course unjustly to dismiss all issues that had been argued by Mr Coghlin of Counsel and allowed by it at previous hearing [G37].

(5)
After the Claimant's arguments on the entitlement issue at the EAT's Full Hearing on 8 April 2005, the EAT allowed the entitlement issue again, which was a success to the Claimant, but the EAT still fell short to allow other issues including the one in relation to the ET's costs order [G41].

15.
The remaining question to the ET at its rehearing would be whether it could give a final determination of the entitlement issue properly and correct the EAT's mistakes, at least in part, to allow a proper notice period on the basis of the entitlement situation of this employment case.  Such result may lead an acceptable resolution, i.e. for the Respondent to allow the Claimant to complete his postdoctoral training in crystallography at the college, therefore, to end this employment case without necessity to further pursue two appeals in relation to the breach of contract and the public interest disclosure complaints to the European Court of Human Rights.

This statement is true and to the best of my knowledge.
_________________________

_________________________
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