IN EMPLOYMENT TRIBUNAL



CASE NO. 2201762/03


4 July 2005

The Employment Tribunal at London Central

Victoria House

30-34 Kingsway

London WC2B 6EX

Dear Sir:

Dr. W Yuan
v
Birkbeck College
I would inform the ET of the problem regarding the Agreed Bundle issue between the Respondent and me.  The ET's order from the Direction Hearing on 9 June 2005 regarding "Agreed Bundle" directs: "It is ordered that the parties are to agree a single paginated bundle of documents in chronological order by 30 June 2005."  I received "Respondents of Documents", i.e. a proposed bundle index, from the Respondent by post on 2 July 2005, and its cover letter was dated 30 June 2005, the last day required by the ET's order to agree the bundle.  It seems that the Respondent would not try to agree the bundle with me in accordance with the order regarding the matter rather either dictate me to accept its bundle or make the current problem regarding the issue.  Besides, the Respondent failed to comply with the ET's order regarding the matter to paginate its bundle and put its documents in chronological order.  These would further evidence how the Respondent has conducted the proceedings at the ET unreasonably.

After I received the Respondent's evidence on 25 June 2005, I finalized the bundle I would propose and emailed its index to the Respondent on 26 June 2005 in order to agree the bundle with the Respondent.  In the morning of 29 June 2005, I sent another email to the Respondent with a shortened bundle index to be agreed.  In both emails I urged the Respondent to make its response regarding the matter by 29 June 2005 in order for us to reach an agreement by the deadline, 30 June 2005, as I stated in my email: "If I cannot hear from you regarding the matter by 29 June 2005, I will presume that you have agreed the bundle for the forthcoming hearing."  Without receiving any response from the Respondent, I sent email to the Respondent in the afternoon of 30 June 2005 to confirm the bundle presumably we had agreed, and the final bundle index that is paginated and in chronological order was attached with the confirmation email.  All these communication emails I made to agree the bundle with the Respondent were also copied to the ET at the same times.

The way I used regarding the matter was through email to the Personnel Manager of Birkbeck College, which I have used to communicate with the Respondent on this employment case since February 2003.  After I knew Birkbeck College got a new Personnel Manager in late 2004, I met her, she gave me her email address (t.ohagwa@bbk.ac.uk), I confirmed that it works, and she told me she would send my email regarding this legal case to the legal representative of the Respondent.  I also contacted the FirstAssist Group Ltd at that time, and it gave me its email (pauline@firstassist.co.uk) but it has never worked to me.  Thus, by using the email from the Personnel Manager, we communicated regarding evidence, bundle and other matters during the proceedings at the EAT in late 2004 and early 2005 without any problem.

The difference between both bundles is that, besides ET1, ET3, my contract of employment and Professor Waksman's recent statement, the bundle I proposed also contains some of the important evidence of this case as well as the decisions and orders of this case from the ET and the EAT, which, I believe, the tribunal should know (may not study them in details) in order to make a proper decision for this case pursuant to the EAT's order of 8 April 2005.

The EAT's order states: "THE TRIBUNAL ORDERS that the Appeal be allowed and that the matter be remitted for rehearing differently constituted Employment Tribunal only in relation to whether or not the Respondent was entitled to terminate the Appellant's contract of employment on one month as opposed to three months notice."  In accordance with this order, the tribunal needs deal with two issues at the rehearing: (1) the entitlement issue regarding whether the Respondent was entitled to terminate Claimant's employment; (2) the issue regarding which notice length would be correct for the termination.  The entitlement issue is the central issue and the key of this employment case where different contractual reasons are required by the contract to terminate the Claimant's employment at different points of the contractual period.  Only after this entitlement issue could be determined properly, it would be possible to determine a correct length of notice period in relation to the termination. 

Professor Waksman's recent statement is a summary of the Respondent's view of my performance at the college, i.e. the reason for the termination, but without providing any substance and details of the evidence.  Thus, in order to determine the entitlement issue and the related notice issue, it would be necessary for the tribunal to have the evidence from both sides that is not all the evidence but the most important and relevant to the issues.  

This central entitlement issue had been argued during the proceedings at the ET and the EAT, and it seemed to be settled between two parties since the Respondent failed to resist my appeal twice at the final stages during the proceedings at the EAT.  Under such situation, the preliminary hearing tribunal of the EAT at the 2nd preliminary hearing on 16 March 2005 unjustly reversed the course and dismissed almost all issues of the appeal, including the entitlement issue, that had been allowed previously at the EAT.  The EAT corrected the mistake of its preliminary hearing tribunal by allowing the entitlement issue after the Claimant's arguments regarding the matter at the Full Hearing on 8 April 2005 though it fell short to correct other mistakes of the preliminary hearing tribunal regarding other dismissed issues.  Therefore, it would be very helpful and important for the tribunal to know very briefly how the two issues came from my entire appeal at the EAT when its determination of the issues (directed by the EAT) at the forthcoming hearing.  This is the reason why I would include some of the most important documents in relation to the previous proceedings of this case, which have also been cited to discuss the entitlement and the notice issues in my Witness Statement for the forthcoming hearing.

Sincerely,

LW Yuan, Ph.D.

45 Brownlow Road

London NW10 9QS

Mobile: 07906 478491

N.B.
Copies of the Respondent's proposed bundle index and its cover letter will be provided
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