EMPLOYMENT TRIBUNAL LONDON CENTRAL
CASE NO. 2201762/2003

24 June 2005

The Employment Tribunal

Victoria House

30-34 Kingsway

London WC2B 6EX

londoncentralet@ets.gsi.gov.uk

Dear Sir:

Dr Yuan (Claimant)
v
Birkbeck College (Respondent)
I am writing regarding evidence to be used at the forthcoming hearing before an Employment Tribunal scheduled on 15 July 2005.  The order of the Employment Tribunal from the Direction Hearing on 9 June 2005 and promulgated on 15 June 2005 states: "the Respondent will supply to the Claimant by 23 June 2005 evidence of the Claimant's incompetence."  I would inform the Employment Tribunal here that by now I have not received any such evidence from the Respondent yet.  At all three previous hearings at the Employment Tribunal (two preliminary hearings on 28 August and 17 December 2003 and one full hearing on 2 October 2003), the Respondent did not follow the Directions of the Employment Tribunal and had not released its documents, especially new evidence, until the dates of those hearings.  It would not be just and equitable for the tribunals to allow them every time, while the other side conducted at the hearings in person and the representative of the Respondent was identified incorrectly as "Counsel" or "Barrister".

According to previous proceedings at the Employment Tribunal and the Employment Appeal Tribunal, all of the possible and known evidence from the Respondent regarding the termination of my employment at Birkbeck College and used during those proceedings have been seen by me except for two pecies of it in relation to my work capability at Birkbeck College: (1) the Respondent's oral submissions to the Employment Tribunal in June 2004, and (2) namely "Ms Groark's evidence".

The Further Reasons of the Employment Tribunal promulgated on 19 July 2004 indicates: "The Tribunal received submissions from the Respondent dated 11 June 2004".  A letter form the Employment Tribunal to me dated 1 December 2004, in response to my request for inspection of such submissions of the Respondent, indicated "The Chairman's notes of the Respondent's oral submissions are not released to the parties unless the EAT orders their release."  I have asked both the Employment Appeal Tribunal and the Respondent for inspection of such evidence.  The Employment Appeal Tribunal has not given me a clear answer to my requests and the Respondent has never responded it at all.  As indicated also by the Employment Tribunal in its Further Reasons, "The Tribunal took both sets of submissions fully into account in considering its Further Reasons."  It would not be just and equitable for the tribunal to make its conclusions on the basis of the evidence that had not been allowed for the other party to access it.

The first time I knew the "Ms Groark's evidence" was from the Respondent's Answer to my earlier Notice of Appeal at the Employment Appeal Tribunal in December 2004.  The Respondent's Answer states in paras 14 and 15 "Annette Groark had arranged for another scientist to examine the work of the Appellant in order to see whether there was any substance to his claim that he was not to blame for his failures" and "It was found that the Appellant was incompetent and was unable to recognise that any failures in the experiments were due to his own inadequacy."  However, it was only an indication that there has been "Mr Groark's evidence" but no particulars or substance of such have been given so far in any circumstance.  I made a request to the Respondent for inspection of such evidence in early 2005 but I have not received any response to it from the Respondent so far.  I also asked the Employment Appeal Tribunal for inspection of such possible evidence but the Employment Appeal Tribunal told me that it had never received such submissions from any party.  However, the Employment Appeal Tribunal in para 6 of its judgment from the Full Hearing on 8 April 2005 used it as one of two major evidences for the termination: "Ms Annette Groark, the Deputy Director of Human Resources arranged for another scientist to examine the Claimant’s work. His experiments, it is said, were unsuccessful, and the purpose of bringing in another scientist was to see if there was any substance in Dr Yuan’s claims that he was not responsible for the failure: the findings were in fact adverse to him."  It would be inappropriate for the Employment Appeal Tribunal to use such evidence in its final judgment, either without knowing its substance or without allowing the other party to inspect it and debate it at the hearing.

Therefore, I would make the following request right now to the Employment Tribunal:

(1) inspection of the Respondent’s oral submissions dated 11 June 2004 and the substance of “Mr Groark’s evidence if the Employment Tribunal still have records of them and plan to consider either of them at the forthcoming hearing and/or in making its decision in relation to my case;

(2) At meantime, I would suggest the Employment Tribunal not to allow any new evidence (new to the Claimant) brought by the Respondent beyond the deadline (23 June 2005) any more on the basis of the Order from the Direction Hearing;

(3) If the Respondent would still conduct as such unreasonably, the Employment Tribunal should firmly act against it on the basis of the Penal Notice as stated in para 4.2 of the Order "Failure to comply with an Order may result in the whole or part of a claim or response being struck out at or before a hearing; or on the date of non-compliance; and/or an Order for costs or Preparation Time may be made."
Sincerely

LW Yuan, Ph.D.

Claimant

45 Browlow Road

London NW10 9QS

07906 478491

cc:
The Respondent <Personnel Manager, t.ohagwa@bbk.ac.uk>
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