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COSTS ORDER PROPOSAL AGAINST RESPONDENT
1.
The Employment Tribunals have discretion to make a costs order in accordance with provisions of the Employment Tribunal Rules of Procedure 2001:-

"Rule 14(1) Where, in the opinion of the Tribunal, a party has in bringing the proceedings, or a party or parties' representative has in conducting the proceeding, acted vexatiously, abusively, disruptively or otherwise unreasonably, or bringing or conducting of the proceedings by a party has been misconceived, the Tribunal shall consider making and if it so decides may make

(a)
an order containing an award against that party in respect of the costs incurred by another party." [F24, para 23]

2.
Such discretion of the Employment Tribunals is not normally excised against a party.  Surprisingly, the tribunal at the Full Hearing on 2 October 2003 not only wrongly decided that the Claimant's breach of contract complaint failed [F20, G41] but also made an unusual costs order against the Claimant [F20].  In accordance with the just and equitable principle, it would be reasonable for the tribunal to consider a costs order proposed by the Claimant this time.

3.
The ground of such proposal is that the Respondent's "representative has, in conducting the proceeding, acted...unreasonably" and it’s "conducting of the proceedings...has been misconceived [i.e. no prospect of success]" in accordance with Rule 14(1) of the Employment Tribunal Rules of Procedure 2001:-

(1)
The Respondent acted unreasonably in conducting the proceeding: The Respondent has failed to follow the directions from the ET regarding documents of evidence and agreeing bundle for hearing.

(a)
The ET directed on 9 June 2003 in relation to this employment case: "Each party must within 14 days let the other know what documents it will rely on at the hearing." The Respondent had not released its documents in relation to the process of the termination, even after several requests from the Claimant for them, until the day of the first Preliminary Hearing on 28 August 2003, therefore causing the Claimant's unprepared at the hearing to deal with the issues that relied on those documents of evidence.

(b)
The ET also directed on 9 June 2003 in relation to this employment case: "Not later than 7 days before the hearing date the parties are required to agree what documents are to be included in the bundle of documents which the Tribunal will use.  There must be a single bundle..."  The Respondent's representative did not respond the Claimant's effort to agree the bundle in accordance with the ET's directions before the Full Hearing of the ET on 2 October 2003 and he had not release the content of its own bundle until the day of the hearing.

(c)
At this rehearing, the Respondent failed again to participate in agreeing the bundle for the hearing in accordance with the ET's order from the Direction Hearing on 9 June 2005 [A11, A9].

(2)
Conducting of the proceeding has been misconceived: 

(a)
After Claimant's third complaint filed at the ET on 22 September 2003 in relation to public interest disclosure, the Respondent has understood that it was not entitled to terminate Claimant's employment at the college on the basis of his complaint.  However, the Respondent made an irresponsible declaration and false allegation in its submissions to the ET on 11 June 2004 [G3, para 3]: "the Respondent could justify summary dismissal at common law" and finally "dismiss him pursuant to clause 20.7.3 on the basis that the Appellant was irredeemably incapable", on the basis of which the Further Reasons [G2-6] was made in July 2004.

(b)
After Judge Burton (President of the EAT) rejected the Further Reasons by allowing the Claimant's appeal application at the 2nd Rule 3(10) Hearing of the EAT on 27 July 2004, the Respondent's representative still made that irresponsible Respondent's Answer at the EAT dated 9 December 2004 containing the same false allegations regarding its justification for summary dismissal at common law and Claimant's irredeemable incapability as those alleged in its previous submissions.  Of course, such false allegations of the Respondent were dismissed again by allowing the Claimant's appeal at the EAT in its subsequent orders [G20, G37, G41].

4.
The Employment Tribunal Rules of Procedure 2001 also provides:

"Rule 14(6) Any costs required by an order under this rule to be assessed by way of detailed assessment may be so assessed in the County Court in accordance with the Civil Procedure Rules 1998."

The Civil Procedure Rules provide in Part 43.2(1)(a) the definition of costs, which include charges, expenses, reimbursement allowed to a litigant in person under rule 48.6, and so on.  Under Rule 48.6(2) in relation to the costs for litigant in person, "the costs allowed under the rule must not exceed, except in the case of a disbursement, 2/3 of the amount which would have been allowed if the litigant in person had been represented by a legal representative."
5.
The EAT's judgment from the Full Hearing on 8 April 2005 reveals: "Birkbeck has been represented by a lay representative, known as 'First Assist'."  The Respondent’s costs, covering one preliminary hearing on 28 August 2003 and another Full Hearing on 2 October 2003, reached £1,760 according to ET's Decision and its Extended Reasons promulgated on 10 October 2003 [F24, para 21].  If I had hired a normal legal representative, the costs during that period would not less than £1,760.  If define that my costs under my acting in person is 2/3 of the Respondent's costs in accordance with the Civil Procedure Rules, my costs would be £1173 during that period covering two hearings.

6.
The Respondent has conducted unreasonably since the first preliminary hearing until this rehearing covering other 4 hearings where I presented in person: EAT's two Rule 3(10) hearings and one Full Hearing as well as this rehearing.  My total costs for reimbursement allowed to a litigant in person under rule 48.6 would be £1173 x 3 = £3520.

7.
Therefore, my costs would be the following:


Charges (from ET's costs order [F20])

£453.75


Expenses (payment for legal helps)


£226.25


Reimbursement allowed to a litigant in person
£3520


------------------------------------------------------------------------

Total costs





£4200
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