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Who will say as follows: -

1. My employment contract for a position of Postdoctoral Research Assistant at School of Crystallography, Birkbeck College was a five-year fixed term contract supported by an external research grant awarded to my supervisor.  The contract includes the appointment letter, statement of particulars and the conditions applying to research staff in the Handbook including Sections A and G.  The employment is subject to the satisfactory completion of a six months’ probation period.  As provided by my contract and the College Handbook, the Probationary Procedure is a part of my contract.  Based on the term in my appointment letter, my 5-year employment commenced on 6 November 2002 actually, as my mutually agreed with the Respondent.

2. As indicated in my employment contract and the Probationary Procedure, the College may terminate the contract with a notice and with certain ground or reason in order to do so.  During any of the contractual period, the requirements for the termination are the notice of minimal 4 weeks and the ground of misconduct, redundancy or incapability/incapacity, or in event of gross misconduct without notice.  During 6-month probation period, the termination requires one-month notice and the ground defined by the contract.  If the probationer fails to make a discernible improvement in performance within a given time scale or is judged to be irredeemably incapable, he may be dismissed between the mid-point and the end of the probation period.  Only gross misconduct could serve as the ground of the termination within the first three months of the probation period.

3. My contract was terminated in three months of my employment, on 7 February 2003 at the midpoint of my probation period.  The notice I received on the same day was pay in lieu of the four-week notice.  The required ground of termination at the midpoint should be failure to make a discernible improvement in performance or irredeemably incapable.  The Termination Notice described the reasons for the termination as eight charges while the Notice of Appearance by Respondent indicated it as incapability.  

4. However, the four-week notice I received was short of the required one month for notice during the probation period.  The reasons for the termination as described in both notices either were falsely alleged grounds or failed to satisfy the specific ground required for the termination at the midpoint of my probation period.  In addition, the process of the termination failed to follow the Probationary Procedure.  Thus, these failures compose breach of my employment contract by the Respondent.  

5. My supervisor at Birkbeck College was Professor Gabriel Waksman, moving from US to Birkbeck College last year.  He is a crystallographer, specialising on structure of bacterial proteins.  The research work in his lab is mainly to use X-ray crystallographic technique to resolve the three-dimensional structure of proteins.  This type of research works usually include several steps, using different technique at each step:

(1) A gene or cDNA encoding for the protein to be studied should be available and cloned into a specific expression vector.  This step needs techniques mainly in Molecular Biology.

(2) The protein is expressed out in large quantity in a proper host, usually bacterium or a cell line.  This step, the easiest step especially when using bacteria as hosts, needs techniques in Cell Biology.

(3) The protein is purified from bacteria or cell culture in a high purity and a large amount.  This step needs protein-separation techniques (mainly biochemistry).  The traditional protein-separation relies on chromatography.

(4) The purified protein is induced to form crystals under specific conditions.  This step is called crystallisation and usually needs to set up a large amount of trails to screen the proper chemical and physical conditions, under which the formation of the crystal is allowed.

(5) The crystal is diffracted under X-ray radiation.  The patterns of the diffraction are recorded and analysed using crystallographic techniques to resolve the three dimensional structure of the protein.  This step is the real crystallographic step.

Because identification of crystals needs X-ray diffraction assay, a traditional crystallographic lab works on last two steps.  After recent development of molecular biology and biotechnology, purification of a cloned protein in step 3 become much more simplified by using an affinity approach, so that many current crystallographic labs, like Dr. Waksman’s lab, are also able to do the work in steps 2 and 3.  In recent years demand for the structural knowledge of biological macromolecules including proteins is increasing.  Crystallography still remains as a major technique to resolve the three dimensional structure of the macromolecule.  Therefore, many molecular biologists and biochemists have turned to crystallographers for help in order to step forward their researches.  From not long ago the crystallographic technique also has been much more simplified by the development of related computer software so that an intensive physical background is no longer required for practice of crystallography. This also makes much easier to train a crystallographer.  Thus, the most difficult step in crystallographic research this day is to obtain good crystals.  The quality of crystallographic results largely depends on the quality of crystals to be used for diffraction, and the quality of crystallisation usually requires a large amount of the protein with high purity that is the work at Step 3 or plus steps 1 and 2.  Therefore, the crystallographers with interest in biological study in this day welcome the postdoctoral researchers with a background of molecular biology and/or biochemistry to work in their labs and learn crystallography.

6. I was trained at graduate school in molecular biology and biochemistry.  I worked in a couple of major molecular biology and biochemistry labs as a postdoctoral researcher.  The postdoctoral training in these labs intensified my skills required for the first three steps of a crystallographic research, which may be reflected by my several publications in recent years.  Before joining in Dr. Waksman’s lab at Birkbeck, I spent one year for an intensive training in crystallography in Department of Biophysics at Boston University.  During this training I have become familiar with the crystallisation techniques required for step 4 and gained a lot of systematic knowledge and techniques of real crystallography (required for the last step).  I decided to come to Dr, Waksman’s lab at School of Crystallography because I wanted to complete and intensify my training in crystallography before finishing my postdoctoral work.  My decision was also driven by his agreement that I would be allowed to spend 20-25% of the time to work on my own project with a human tumour suppresser p300.  This project is relatively competitive because of the importance of the protein in medical and basic biological fields.  My publication on computational analysis of its primary and secondary structures and completion of related expression constructs have established this p300 project as a crystallographic research.  The output of this project to be obtained in the lab not only belongs to myself but also belongs to the lab therefore benefiting my supervisor, too.

7. After I started my job in the lab, my supervisor decided to change my main project from the one he decided before my acceptance of the job.  The new project is structural study of a complex of two bacterial proteins VirE1 and VirE2.  Other researchers had cloned the genes of two proteins into one expression vector (1st step completed).  One of previous lab members had tried to purify the protein complex and further make crystallisation.  However, as he described in his original protocol, the protein complex (purified?) would not grow useful crystals for further X-ray diffraction.  Based on my trial using his protocol, the purification was not optimised.  The major difficulty in this work is composed of the following three factors.  (1) The proteins to be purified were not stable; (2) the target of the purification was not individual proteins but a complex of two proteins; and (3) it does not have an affinity approach to purify the protein complex easily, as the works of the other people in the lab do.  I agreed to take this project considering that he had allowed me to work on my own project and that I am the only person in the lab with more experience in traditional chromatography, which is required to better purify this protein complex without an affinity approach.  My taking this VirE1/E2 project means that I would have to spend much more work at step 3, besides I also need some extra time to do my own project.  Under this pressure, I spent much more time at work than any other people in the school did.  During my three-month employment at Birkbeck College, not only I never missed any working day, but also I worked in all Saturdays, many Sundays and some holidays.  Due to my tight research schedule, I even missed one of the informal lab meetings as alleged in the Termination Notice.  

8. Because of the time I had spent in my work, plus my experiences in working at all stages of crystallographic research, especially stronger experience in protein purification at step 3, I had kept a steady pace in the progress of the VirE1/E2 project. I started the project on 18 Nov 2002 as soon as I received the expression clone for the project.  In the first 6 weeks of my employment at Birkbeck before Christmas, I verified and stored the expression clone successfully, completed the expression assays in both small and large scales, and made preparation for the following protein purification including related protocol, instrument, reagents and ordering.  Because of the preparation, I could start the protein purification experiments immediately after 2003 New Year holidays.  During the last only one month of my employment at Birkbeck, I tested the original protocol for purification of the protein complex and optimised major factors involved in the protein purification.  I also completed three cycles of the entire purification process.  The protocol was improved gradually after each purification cycle.  I have never used words “the protein was pure”.  Rather, I would use that either the protein was purified or with certain degree of purity or pure for certain purpose.  The purity of the protein complex I purified from three cycles was gradually improved from 80% to over 90%. 
9. Despite the difficulty of this project in protein purification at step 3, during three months I have worked through steps 2 and 3, obtaining a much better protocol that optimises the purification.  The work had been shifted to step 4 and promising crystals were obtained from the purified protein complex.  Finally I had started my preparation for X-ray diffraction assays before my dismissal in order to identify the crystals.  These works were recorded in my research notebook and many materials of the experimental results and witnessed by related colleagues in the school.  A couple of days before my dismissal, my supervisor and many of my colleagues in this and other labs saw the crystals that were produced from the protein complex I purified.  My supervisor even advised me to further optimise the crystallisation at that time.  Such work performance I had in my job may not be archived easily even by an experienced senior researcher, considering it was the new project in the new research environment during this short period of time.  

10. Thus, my work performance during my employment at Birkbeck could not be judged as “little” and “slow” as alleged in Charges 1, 4 and 6 in the Termination Notice.  Based on my educational backgrounds and research experiences for my job requirements, especially for the work I was doing during the three-month employment and the overall work performance during the employment, the allegations of “incapability” as the ground of the termination can not be justified.  

11. In the Termination Notice there are total eight charges to me as the reasons of the dismissal.  Seven of the eight charges are false allegation.  The other one was the fact but it was neither incapability of work performance, misconduct, nor no improvement.

12. Charge 3 of the Notice evaluated my presentation at the lab meeting unfairly as “not up to the standard expected”.  I only got one chance to present my research work at the lab meeting in the January.  During the presentation, I tried my best to explain my project and show the first-hand data.  It was at the time in the middle of the protein purification trials before the completion of an entire purification cycle.  Thus, I could not give any conclusive final result of a purification procedure, which might hurt the understanding of my presentation but not the quality of my presentation and work.  A large part of my presentation was the results of detailed purification trials using traditional chromatography, which might not be the interest of many others in the meeting but the central work I was doing at that time.  I did not make any mistake in my presentation.

13. The charges 4, 5 and 6 described “You appeared not to have taken on board the technical advice of your supervisor” and “You failed to communicate with your supervisor in an appropriate and respectful fashion” and “you failed to communicate in a satisfactory manner with your colleague.”  These allegations did not have any evidence to support to.  I believe I have followed nearly all the technical advice from my supervisor in the experimental researches of the new project.  There was very few of his advice that I was unable to make experiments to test in the conditions of the lab at that time.  We had meeting about the research scheduled once a week in his office.  He came my office and the lab occasionally where I also showed him my experimental results and what I was doing.  During our scientific discussion, I gave my opinions frequently and justify my experiments frankly sometime.  I do not understand what I did when meeting with him was not in an appropriate and respectful fashion and not in a satisfactory manner.  I have not done anything over a normal working relationship in contact to my colleagues in the lab and in the college.  My communication with my supervisor and other colleagues was essential to and benefited the research project but did not as the Respondent claimed to have a negative effect on my work.
14. The charge 7 of the notice described my “suspecting your colleagues to be the cause of your experimental failure”.  During my research work at Birkbeck, my bacterial culture during protein expression experiments was inhibited unexpectedly in late Nov of 2002.  Facing the incidence, first, I did not assume any other thing as the Respondent described; rather I confirmed the problem.  Then I spent two weeks to investigate which of the related factors caused the problem by using scientific experiments.  Finally, the experimental results suggested that it was the culture medium stored in the lab that was changed from normal to toxic so as to inhibit bacterial growth.  During the test, the normal fresh medium was used as control.  The control and test experiments were conducted at the same time following the same procedure.  The results that the culture with the test medium was inhibited but the one with control was normal suggested that the inhibition were not because of the experimental error or “due to a fault in the procedures” as suggested by the Respondent.  These results indicated that my bacterial culture experiment was tempered.  Because I found the cause of the incidence, it had been easy for me to overcome it by making fresh medium every time and use it immediately.  After finding the cause, I reported it to the Respondent.  There was my written report requested by and submitted to the school on the 3 January 2003 as record.  After this report, the Respondent said that he had the medium checked and did not find previous problem.  But this result might not be able to tell the condition of the medium more than one month ago because the activity of the toxic factor might be attenuated and some other event could also possibly occur during the one-month period to change the condition of the medium.  Thus, this result could not override the results of my test experiments that conducted when the incidence occurred.  The bacterial culture problem had damaged my research work.  My report on the problem was honest and reasonable without pointing to any other individual.  I made the report to the Respondent in good faith and internally.  Thus, such report should be protected according to the Public Interest Disclosure Act 1998.  However, the Respondent did not handle my report properly rather charged me “to suspect your colleagues to be the cause of your experimental failure.”  It was unfair and unjust that the Respondent further used this allegation as a reason to dismiss me from the job.

15. The allegation in Charge 8 that “you did not follow basic safety rules at UCL” is misleading.  I need to use the insect cell culture facility in Department of Biochemistry and Molecular Biology at UCL to grow up a healthy cell line, without any genetic modification and any experiment involved, in order to prepare for my p300 project.  I discussed the issue with my supervisor and obtained his agreement first.  He is also a faculty member in the department.  I found from the department that it was Dr. Djordjevic and Professor Swann who I should ask for detailed procedure to access the facility.  My supervisor made an appointment for us to meet Dr. Djordjevic regarding my using the facility there.  I followed all the instructions from Dr. Djordjevic to register as an honorary research member of the department and obtained the UCL ID card, entry card and a key to the facility on 6 January 2003.  I also followed the instructions from Professor Swann to obtain cells from the department and advice on how to use the facility from a researcher using the facility.  I also asked my supervisor whether we should file a GM form at UCL in order to use the facility there.  He answered to me “no” because I only needed prepare for the cell line at the facility at UCL and I would bring the prepared cells back Birkbeck to do experiments.  At that time I had filed the GM form for the p300 project and obtained an instruction to do such work from the safety officer Dr. Jim Pitts at Birkbeck.  No one had instructed me to do any other thing else in order to use the facility at UCL.  The nature of my work at UCL had no harm.  Both Dr. Djordjevic and Professor Swann as well as my supervisor should know what I was trying to do there.  It seemed that there was some misunderstanding around this issue rather than any one really did something severely wrong against the safety procedure.  
16. The only true allegation in the termination notice was Charge 2.  I was late in the first lab meeting but it was because the meeting schedule was changed and I did not receive any notice in advance.  I did miss another such meeting during my tight research schedule.  This kind of lab meetings is very common in a research lab and relatively informal.  This was not misconduct based on the College Handbook.  It did not affect my work performance, either.  According to my later attendance of such meeting, it would seem that I did improve anyway.

17. Thus, during my three-month employment at Birkbeck College, I did not make any misconduct and my work performance can not be evaluated as incapable or no improvement as the Respondent claimed.  The termination of my contract at the midpoint of the probation period lacked the real contractual ground required by both my contract and the Probationary Procedure, therefore, resulting in breach of contract by the Respondent.

18. Based on the Probationary Procedure, sequential events should occur before dismissal of any related probationer at the college.  These events are at least as the following:

(1) Four areas, such as work output, work quality, standard of work and attendance, should be used to monitor the probationer’s progress.

(2) If there are difficulties in any of the above areas, the probationer should be informed immediately and be given advice and assistance to rectify it.

(3) The Dean of the Faculty should be consulted and should give a midpoint report.

(4) At mid-point, if the progress has not been entirely satisfactory, the probationer should be noticed about it in full details and be advised how to improve.  A time scale for improvement should be discussed and agreed with the probationer and confirmed in writing.  

(5) A record of subsequent failures should kept, which the probationer should be made aware of, before the dismissal.  

(6) For the dismissal at the mid-point of the probation period like my case, the required ground is failure to make discernible improvement in performance within a given time scale or irredeemable incapability.

(7) A month notice is required for dismissal at the probation period.

19. All these requirements in the Probationary Procedure were not followed in my case.  

(1) When I was dismissed from my job at Birkbeck College on the 7 February, I asked to see the Dean of the Faculty before following the decision.  I found out surprisingly that the Dean had not even known my case until that time.  

(2) There was no official record that I had been noticed and advised for improvement before my dismissal about my short comings in any of above mentioned four areas.  

(3) The Respondent did not use mid-point as an opportunity to advise me for rectifying my shortcomings but dismiss me actually.  

(4) I have not known any concrete evidence from the Respondent about my failure to make any discernible improvement or my irredeemable incapability, which is required for dismissal at the mid-point.

(5) The termination notice I received is 4-week that was short of one month required by the Probationary Procedure.

20. The Notice of Appearance by Respondent expresses that there were “a number of meetings with the Applicant” before the dismissal.  During my employment at Birkbeck College, I have regular weekly meetings and a couple of additional meetings with my supervisor.  In these meetings and any other circumstances, I was never aware of any complaint about my “shortcomings” in my work performance or my “incapability” for my job.  Besides the research projects, three other following matters that were related to my dismissal were discussed in some of the meetings.

(1) We talked about my report to the Respondent on the problem at work in some of our meetings. 

(2) Upon my arrival in London, I rented a flat and looked for roommates for the flat.  Some other workers in the school got into my flat through some letting agent while I was working at school.  They damaged the washing machine door in the flat, turning off the heaters of the flat in a cold day, and stole a chain of my keys for computer, suitcases, file cabinet and garment bag, thus creating a very unsafe situation for me to live there.  I turned to legal help to move out of the flat and battle to recover my loss.  When I talked this with my supervisor in one of our meetings in last December in order to obtain his moral support, surprisingly I was threatened with dismissal: “you will be on the street” if I continued my effort to recover the loss.  

(3) The last event occurred in an extra meeting with my supervisor in 22 January of 2003.  In the meeting he asked me to look for a position in another place because I could be dismissed during the probationary period.  In response, I argued: “How can you dismiss me?  My work is not bad and I did not make mistake.”  He answered “You are in probation period.”  He did not mention anything about my dissatisfaction in my work performance or any other allegations in the termination notice and the notice of appearance.  Thus, I questioned “Why did you send me the contract?  It wasted me so much effort and time to come here.”  While no answer, I suggested “How about that we try to work out something quickly to complete my work here in a shorter time.  This will be good for both of us.”  He asked: “How long it will be?”  I answered: “Based on my current work speed, it will be one year probably.  If the things go smoothly, it may be less than a year or half a year.”  I thought my suggestion had been accepted but I was dismissed later actually.  In the Respondent’s documents, there is a e-mail from the Respondent to me dated on the same day, which I have never read it before.  Based on the content of the e-mail, he asked me to leave for other place because I reported to him the problems at work.

21. Clearly, my reports on the problems at work and at home were not misconduct and were irrelevant to my capability to the job.  In fact, my reports were honest and reasonable.  I made the report in good faith and internally.  The Respondent’s letter of 17 December 2002 and the e-mail on the next day came from my reports but ignored the nature of and the facts in my report.  The Respondent in the letter, the e-mail and the meetings denied the problems, alleged me to suspect others, and even threatened me with dismissal. The Respondent’s reaction to my report had nothing to do with the Probationary Procedure.  It was wrong and unjust according to the Public Interest Disclosure Act 1998.  The meeting about the last event was a kind of warning about dismissal but the Probationary Procedure does not provide any such warning.   Thus, none of the meetings, the letter or the e-mail regarding three above events fulfilled any of the requirements in the Probationary Procedure.  

22. Above facts that the Probationary Procedure was not followed in my dismissal including the lack of the contractual ground specifically required for the dismissal at the mid-point of my probation period further support my claim, breach of my employment contract by the Respondent.

23. The lack of the ground required for the termination of my employment at the mid-point of my probation period means that the Respondent has owned me the rest of my probation period (3 months).  The lack of the contractual ground of my dismissal required by my contract and the College means that my contract should not be terminated at the probation period at all and the termination must have affected the expected employment in my other fixed term contractual period.  Therefore, my loss due to the termination is not only the rest of my probation period but also the rest of my fixed term contractual period (up to five years).

24. The dismissal of my job not only caused my loss of income but also have made my coming UK useless because my work during the three months was not completed enough for publication and none of the techniques I used for this work were new to me.  The dismissal not only caused my financial loss but also damaged my research work and my reputation making me very difficult to look for another job, therefore severely damaging my academic career.

____Yuan_______________

__2 October 2003_________

Signature
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