LJ





THE EMPLOYMENT TRIBUNALS





BETWEEN





Applicant										Respondent





Dr W Yuan					AND					Birkbeck College








DECISION OF THE EMPLOYMENT TRIBUNAL








HELD AT:		London Centre					ON:	2 October 2003


									(Further Reasons on 15 July 2004)





CHAIRMAN:	Miss A M Lewzey			MEMBERS:	Mr J Cornelius


										Mr K Kurukulaaratchy








Appearances





For Applicant:		In person





For Respondent:	Mr G Mcketty, Barrister/Consultant








DECISION





The unanimous decision of the Tribunal is that:-





(i)	the Applicant's claims of breach of contract fail.





(ii)	The Applicant is ordered to pay the Respondent's costs in the sum of £453.75.





FURTHER REASONS





1	By an Order of the Employment Appeal Tribunal dated 19 May 2004, in Appeal Number PA/1600/03/DM, the Employment Appeal Tribunal ordered:





"...that the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of Appellant pursuant to clause 20.7.3, on the basis that that the Appellant was irredeemably incapable, and if so what its reasons were for such a conclusion.  it is not proposed that the Employment Tribunal should call for further evidence at this stage: however, the Employment Tribunal should feel free to request written submissions from the parties.  The Employment Tribunal may of its own motion decide to Review its own decision."





2	By a letter dated 3 June 2004, the Employment Tribunal invited both parties to make any written submissions that they wished to make to the Employment Tribunal on whether the Respondent was entitled to terminate the employment of Dr Yuan pursuant to clause 20.7.3 on the basis that Dr Yuan was irredeemably incapable, and requested such submissions to be sent to the Employment Tribunal by 11 June 2004.





3	The Tribunal received submissions from the Respondent dated 11 June 2004.





4	Dr Yuan notified the Tribunal in person on 11 June 2004 that his address had been changed.  Accordingly, the Tribunal wrote again to Dr Yuan on 18 June sending him a copy of the Tribunal's letter of 3 June requesting written submissions.  Dr Yuan filed his written submissions on 21 June 2004.





5	The Tribunal took both sets of submissions fully into account in considering its Further Reasons.





6	Paragraph 39 of the judgment of the Employment Appeal Tribunal reads:





"it appears to me on the face of it that there are no reasons given in the Employment Tribunal's decision for its conclusion, if it reached such a conclusion, that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant's irredeemable incapability."





The Employment Appeal Tribunal has stayed the appeal while the matter is referred back to the Employment Tribunal to ask whether it concluded that the Respondent was entitled to terminate pursuant to clause 20.7.3 on the basis that Dr Yuan was irredeemably incapable, if so, what its reasons were for such conclusion.





7	At the hearing the Tribunal heard evidence from Dr Yuan, who gave evidence by means of a written witness statement, and from Ms A Groark for the Respondent.  Ms Groark was the Personnel Manager, but Dr Waksman did not attend or give evidence.  The Tribunal had before it, however, a bundle of documents produced by the Respondent which it took into account in reaching its decision.  reference numbers in these further reasons relate to page numbers in that bundle.  It should be noted that there was a second bundle produced by the Applicant which contained substantially the same and no additional documents in a slightly different order.  The tribunal worked from the Respondent's bundle.





8	The Tribunal had before it documents at pages 20-31 of the bundle, which set out matters concerning Dr Yuan's capability.  These documents were referred to by Ms Groark in her evidence as the reasons behind the conclusion that Dr Yuan was irredeemably incapable.  Dr Yuan referred to the document at page 20 in his own evidence-in-chief and did not challenge the content of any of the other documents when they were raised by Ms Groark as her evidence-in-chief.  Ms Groark relied on these as evidence of the incapability of Dr Yuan.  This was not challenged by Dr Yuan.  The Tribunal therefore took these documents into account in reaching its decision.





9	In order for the Employment Appeal Tribunal to understand the reasoning behind the Tribunal's conclusion that Dr Yuan was irredeemably incapable, it is necessary for the Tribunal to record the content of these documents between pages 20 and 31 for the benefit of the Employment Appeal Tribunal.





10	The Tribunal noted a memorandum (page 20) from Mark W Richards of the School of Crystallography Birkbeck College dated 13 December 2002 as follows:





"Firstly I wish to stress that, while I would regard the individual concerned with caution, this statement should not be taken as a personal complaint against him; rather I am relating an encounter with Dr Wu-Chao Yuan at the request of Prof. Gabriel Waksman.





Wu-Chao visited the Franklin laboratory during thelate afternoion of Sunday 8/12/02.  Mrs Halina Garavini and myself were in the lab.  Wu-Chao told me that he had been incubating E coli cultures in the Rayne-Wolfson lab downstairs, but that they had not grown.  He described them as "totally inhibited".  His conclusion was that a person had entered the lab and put something into his LB to poison the cells.  ...





Scientific experiments fail to work much, if not most of the time and overcoming each of the reasons for these failures probably constitutes the major part of any experimental program.  To so readily put problems down to malicious tampering, rather than attempting to deduce their reasons seems to me as unhelpful as it is ridiculous."





11	By a letter dated 17 December 2002 (page 21-22) Professor Waksman wrote to Dr Yuan as follows:





"For last three weeks, I have been concerned by the fact that you have interpreted some problems encountered at the bench as a possible sabotaging of your experiments, but you have no evidence to support this statement.  In my view, it is a fact of life in research that we often fail our experiments and most of the time, we find out that there is something wrong in a way we do them.  It is rarely other people's fault and when it is, then it is often a benign oversight or a problem in the lab policy that can be easily rectified: it is almost never a deliberate attempt at sabotaging.





However, it appears from several of our conversations (2/12/02 and 9/12/02) that this is the way you see things.  Rather, your interpretation is that there are elements in the department or in the lab that seem to want hurt you deliberately.  You indicated that such interpretation not only applies to what happens to you in the laboratory, but also in other aspects of your life in London.  You also indicated that you were extremely suspicious of a particular person at Boston University who may have somehow attempted to undermine the confidence that we place in you in our department here at Birkbeck.  Please be assured, that I and as far as I am aware, other colleagues, only wish to work constructively ... ".





12	By an e-mail from Andrei Okorokov to Dr Yuan on 7 January 2003 (page 24) Mr Okorokov told Dr Yuan that he had not received clearance to work on a project at UCL.





13	Professor Waksamn sent an e-mail to Ms Groark on 7 January 2003 (page 25) in the following terms:





"I forgot to mention in my previous message that I also mentioned to Wuchao that I was not happy with the way his work was progressing.  He has been sitting on one experiment that I have asked him to do for nearly 4-5 weeks.  There seems always to be some material missing that he claims he needs to do the experiment.  I objected to that and repeated as I had done weeks ago that things can be done differently.  As I was insistent that he should do this experiment, he said he will get on with it.  we will see."





14	Professor Waksamn sent a further e-mail to Ms Groark dated 7 January 2002 (page 26) notifying her that he had spoken to Dr Yuan about some of the allegations he had been making.  The third paragraph states:





"As you can see at the end of page 1, he claims that 2 buffers didn't work because they have been tempered with.  So I asked him to give me those buffers so that I can somebody in another lab to test them.  Renos Saava agreed to test the buffers.  The results are in the document "Wuchao_RS1.pdf" and you will see that there is nothing wrong with the buffers.  This shows clearly that Wuchao persists in not recognizing that the failure is his.





I urged him to change his attitude.  I told him to stop making accusations.  I told him that he needed to stop, otherwise I couldn't see how we could work together.  He took this as a threat of dismissal.  He stormed out of my office and went to see David Moss.  I don't know what was said then but after about 20-30 min, I joined in and David, myself and Wuchao had a long discussion."





15	By a further e-mail (page 30) from Professor Waksman to Ms Groark, Professor Waksman stated:





"In my previous email, I was being cautious.  However, I just had another conversation with Wuchao and he clearly refuses to look for the other options that I outlined in my previous email.  It is now my decision that Wuchao should be dismissed.  Please do the necessary to do so.





It is a sad conclusion but there is now ample evidence that this needs to be done."





16	These documents were all put before the Tribunal in evidence by Ms Groark and she was not cross-examined about them.  The documents were also put to Dr Yuan in cross-examination, but he had no comment to make.





17	The Tribunal concluded on the basis of the evidence that Dr Yuan had been judged irredeemably incapable by the Respondent and, in the face of this conclusion that Dr Yuan was irredeemably incapable, the Tribunal concluded that the Respondent had the right under paragraph 20.7.3 to determine his probationary period on one month's notice. 
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