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DECISION
The unanimous decision of the Tribunal is that the Applicant's claims are out of time and the Tribunal accordingly does not have jurisdiction to deal with them.  The claims are accordingly dismissed.

EXTENDED REASONS
1
In this case the Applicant made claims asserting detriment and dismissal within the Public Interest Disclosure provisions of the Employment Rights Act 1996. The Respondent had denied the claims and raised a preliminary point that the claims had been presented out of time.

2
On 30 October 2003 the Tribunal gave directions which included a direction that there should be a preliminary hearing to determine the following issues:

(i)
whether there was jurisdiction to entertain any of the Applicant's claims in the light of section 48(3) and section 111 Employment Rights Act 1996 having regard to the relevant time limit of three months for presentation of claims. This was to include any argument as to whether time should be extended from the presentation of those claims.

(ii)
Whether the claims should be struck out on the Respondent's application pursuant to rule 15(2)(c) Employment Tribunals Rules of Procedure 2001, schedule 1, as being vexatious and/or misconceived. The Respondent reserved the right to include arguments based on res judicata.

3
The Applicant appeared in person and the Respondent was represented by Mr McKetty of Counsel (?).

4
The Tribunal heard evidence from the Applicant, who agreed that his Originating application had been presented on 22 September 2003 and that his employment had ended on 7 February 2003. He agreed that his application should have been presented by 6 May 2003 and that accordingly it had been presented four months and two weeks out of time. He gave evidence to the Tribunal that he took advice from the CAB on 18 March 2003 in connection with his employment rights. They told him about Employment Tribunals and time limits. They mentioned the three month time limit relating to dismissal and breach of contract claims. He showed them his letter of dismissal dated 7 February 2003, giving the eight reasons for his dismissal.

5
The Applicant informed the Tribunal that he had taken advice from Islington Law Centre on 21 May 2003 and they gave him advice in connection with a race discrimination claim. He showed them the letter of dismissal, which included the disclosure as being a reason for his dismissal. In mid-June 2003 he additionally showed the Law Centre the disclosure report, which the Applicant claimed was the basis of his Public Interest Disclosure claim. The Applicant indicated to the Tribunal that he first realised he may have a claim based on public interest disclosure shortly after 28 August 2003 when he received the Respondent's bundle of documents in connection with his race discrimination claim. He then took legal advice from Witham, Weld Solicitors on 12 September 2003 and they advised him that he could have a different claim but did not mention public interest disclosure. Following this he went to see other solicitors, Rae & Co on 16 September 2003 and they informed him of the possibility of a public interest disclosure claim. He then presented his Originating Application.

6
In considering whether or not the originating application had been presented in time, the Tribunal took into account section 48(3) and section 111 Employment Rights Act 1996. Section 48(3) provides that:

"An employment tribunal shall not consider a complaint under this section unless it is presented -

(a)
before the end of the period of three months beginning with the date of the act or failure to act to which the complaint relates or, where that act or failure is part of a series of similar acts of failures, the last of them, or

(b)
within such further period as the Tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of three months."

7
Section 111(2) Employment Rights Act 1996 is worded in similar terms.

 

Conclusions

8
It was accepted by Applicant that his application had been presented four months and two weeks after the three-month time limit had expired.

9
The Tribunal accordingly considered whether or not it was reasonably practicable for the complaint to have been presented in time. The Tribunal concluded that it was reasonably practicable for this complaint to have been presented in time, having regard to the fact that the Applicant took legal advice from the Citizens ' Advice Bureau on 18 March 2003 and had a meeting with them on 26 March 2003. They gave him advice in connection with his employment rights. Having taken advice from the CAB the Tribunal considered that it was reasonably practicable for a complaint to have been brought in time. The Tribunal noted that the Applicant showed the CAB his letter of dismissal. Whether or not the Applicant disclosed other documents to the CAB was a matter for the Applicant and the CAB, but the failure of the CAB to see or consider or advise on the disclosure report did not make it not reasonably practicable to present the complaint in time.

10
If the Tribunal were wrong on this and it were found that the failure to disclosure the disclosure report to advisers, meant it was not reasonably practicable to present a complaint based on public interest disclosure in time, then the Tribunal would have alternatively found the complaint to have been presented out of time on the basis that it was not reasonable to extend time for four months and two weeks up until 22 September 2003 when the Originating application was actually presented. It would not have been reasonable to extend time beyond a short period after the Applicant took legal advice from Islington Law Centre in mid June 2003 [when the Applicant's legal advisers were in possession of the dismissal letter and the disclosure report] and when a complaint could and should have then been presented. Further, if it were found that it was not reasonably practicable to present the application before the Applicant took advice from Islington Law Centre in June 2003 the Tribunal would have similarly found the complaint to be out of time on the basis that it was not reasonable to extend time for a further period of three months i.e. from mid June up to 22 September 2003, having regard to the advice the Applicant received or should have received from the Law Centre at that time.

11
Having concluded that the Application was presented out of time if following that the Tribunal had no jurisdiction to deal with the Applicant's claim and these were accordingly dismissed.

12
The Tribunal went on to consider the Respondent's application to struck out the Applicant's claim on the basis that they were vexatious and/or misconceived. The tribunal; were not prepared to struck out the Applicant's claims. The Tribunal had insufficient evidence on which to conclude that the Applicant's claims were misconceived whilst noting the Respondent's arguments that the alleged qualifying disclosure did not on the face of it satisfy section 43B Employment Rights Act 1996. The Tribunal were not prepared to find that the claims were vexatious having regard to the fact that the Applicant had only been in this country since November 2002 and prior to taking advice was not aware of the right to bring a claim for public interest disclosure. The Tribunal accepted that he received specific advice relating to a public interest disclosure claim in September 2003 and then brought his claims.
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