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DECISION





The unanimous decision of the Tribunal is that:-





(i)	the Applicant's claims of breach of contract fail.





(ii)	The Applicant is ordered to pay the Respondent's costs in the sum of £453.75.





EXTENDED REASONS





1	The Applicant, Dr W Yuan was employed by the Respondent as a Post-doctoral Research Assistant from 7 November 2002 until 7 February 2003.  He presented an Originating Application on 24 April 2003 complaining of breach of contract.





The Issues





2	The issues for determination by the Tribunal are as follows:-





2.1	Whether the Respondent is in breach of Applicant's contract of employment by failing to pay him one month's salary in lieu of notice.





2.2	Whether the Respondent is in breach of contract in failing to pay the Applicant salary for the balance of three months of his probationary period.





2.3	Whether the Applicant is entitled to be paid damages for loss of a five year contract.





2.4	Whether the Applicant is entitled to be paid damages for loss of his work permit.





2.5	Whether the Applicant is entitled to the damages for loss of the opportunity to publish research and damage to his job prospects.





2.6	Whether the Applicant is entitled to be paid the damages for breach of mutual trust.





The Facts





3	The Applicant, Dr W Yuan was sent an appointment letter dated 29 August 2002 which, together with the handbook, comprises his contract of employment.  The appointment letter states:-





'This offer of appointment is subject to the satisfactory completion of a six months' probationary period.  A copy of the probationary procedure is included in the Handbook...'





4	The Handbook set out the probationary period at Clause 20.  The relevant paragraphs are:-





'20.3.2		The probationary period would normally be for six months and this will be specified in the contract of employment...





20.7		Mid point of probation period





20.7.1	If the mid-point report indicates that progress has not been entirely satisfactory, the probationer should be given full details of the specific areas which need to be improved, with an indication of how his improvement is to be achieved.  Time scales for improvement should be discussed and agreed with the probationer and confirmed in writing.  The personnel officer will advise on this.





20.7.2	Subsequent progress meetings should be held frequently.  A brief record should be kept of improvements made or of failures to achieve set goals.  The probationer should be made aware that such record is being kept.





20.7.3	If, during this period, probationers failed to make a discernable improvement in performance within the given time scale, or if they are judged to be irredeemably incapable, they may be dismissed at this stage.  A month's notice of the termination of contract will be given.'





5	The Applicant and the Respondent's principle investigator met on a number of occasions and areas of concern were expressed in various e-mails that were before the Tribunal.





6	By a letter dated 7 February 2003 from Gabriel Waksman to the Applicant, Mr Waksman state:-





'My assessment of your three months probation period is the following:





(1)	You have made little progress in your work.





(2)	You have failed to appear in one lab meeting and were late in another one.





(3)	When it was your turn to present at the lab meeting, your presentation was not up to the standard expected of someone of your research, grade and experience.





(4)	You appeared not to have taken on board the technical advice of your supervisor; as a consequence, project development has been very slow.





(5)	You failed to communicate with your supervisor in an appropriate and respectful fashion.





(6)	Because you failed to communicate in a satisfactory manner with your colleagues and with your supervisor, your progress has been slow.





(7)	You have systematically suspected your colleagues to be the cause of your experimental failures.  Failure is human but your indecent attitude of suspecting everybody else but you for your own failures is unacceptable.





(8)	We received a complaint that you did not follow basic safety rules at UCL.





Regretfully for all the above reasons you are dismissed from your position with immediate effect with pay in lieu of the four weeks' notice.  I will be willing to contribute towards the cost of relocation to the USA as a one-off lump sum...'





Evidence





7	The Tribunal heard evidence from dr Yuan, the Applicant and from Ms A Groark, Personnel Manager of the Respondent.  Each gave evidence by means of a written witness statement.  The Tribunal also had two bundles of documents, one from each party.





Submissions





8	Mr McKetty for the Respondent submitted that Dr Yuan was dismissed at the mid point of his probationary period and paid one month's notice pay.  Accordingly, nothing was due to him.





9	Dr Yuan argued that the Respondent was in breach of his employment contract on several occasions and argued that his dismissal was not based on the procedures of the Respondent.  He claimed that his contractual loss could be for matters other than wages and sought damages for loss of his job and training opportunities.





The Law





10	Regulation 3 of the Employment Tribunals Extension of Jurisdiction (England & Wales) Order 1994 provides:-





'Proceedings may be brought before an Employment Tribunal and in respect of a claim of an employee for the recovery of damages or any other sum (other than a claim for damages, or for a sum due, in respect of personal injuries) if -





(a)	the claim is one to which Section 131(2) of the 1978 Act applies and which are caught in England  and Wales would under the law for the time being enforce have jurisdiction to hear and determine;





(b)	the claim is not one to which Article 5 applies; and





(c)	the claim arises or is outstanding on the termination of the employee's employment.'





The Conclusion of the Tribunal





11	The Tribunal only have jurisdiction to consider claims arising or outstanding on the termination of the employee's employment.  That was on 7 February 2003.  The Tribunal has no jurisdiction to deal with damages for future loss.





12	The letter of offer and Handbook comprised Dr Yuan's contract of employment.  The letter of offer states that the employment is subject to satisfactory completion of the probationary period and Clause 20.7.3 of the Handbook provides that if probationers are judged to be irredeemably incapable they may be dismissed at the mid point stage with one month's notice.  Dr Yuan was dismissed one day after the mid point.  His dismissal letter states he was paid four weeks salary in lieu of notice.





13	The payslips that the Tribunal had before it show that Dr Yuan was paid £2456.08 in lieu of notice.  His payslip for the preceding month, to 31 December 2002 shows his basic pay to be £2,278.87.85 gross with a London allowance £177.83 gross.  This totals £2,456.08 gross which was the amount paid to Dr Yuan.  He has therefore been paid one month's pay even thought it was expressed to be four weeks' pay.





14	Dr Yuan having been paid one month's pay in lieu of notice, it is the unanimous decision of the Tribunal that his claim for breach of contract in respect of notice pay fails.





15	Dr Yuan's second claim is for failure to apply the probationary period and loss of the three months probationary period.  There is a right in paragraph 20.7.3 of the Handbook to terminate on one month's notice at any time after the mid point of the probationary period and accordingly this claim must fail.





16	Dr Yuan also claims loss of a five year contract from the mutually agreed date.  His contract was subject to a six month probationary period which he failed and he is not entitled to the five year contract.





17	His next claim is loss of his work permit, a matter over which the Tribunal has no jurisdiction.





18	Dr Yuan claims a loss of opportunity to publish research and damage to his job prospects.  This relates to future loss, it is a matter that is too remote and over which the Tribunal has no jurisdiction.





19	Dr Yuan's final claim is a loss due to breach of mutual trust in relation to an allegation that a colleague went to his flat and caused damage.  This is not a matter over which the Tribunal has jurisdiction.





20	In these circumstances it is the unanimous decision of the Tribunal that Dr Yuan's claims of breach of contract fail.





Costs





21	Mr McKetty for the Respondent applied for costs on the grounds that the Applicant's claim was misconceived, that he had been warned at a previous hearing and had still continued with his claim.  Mr McKetty sought costs in the sum of £1,760 as set out on a schedule.





22	Dr Yuan opposed the application for costs and claimed costs himself on the grounds that the Respondent was late in producing certain documents.





23	Rule 14(1) of the Employment Tribunal Rules of Procedure 2001 provides:-





'Where, in the opinion of the Tribunal, a party has in bringing the proceedings, or a party or parties' representative has in conducting the proceeding, acted vexatiously, abusively, disruptively or otherwise un reasonably, or bringing or conducting of the proceedings by a party has been misconceived, the Tribunal shall consider making and if it so decides may make





(a)	an order containing an award against that party in respect of the costs incurred by another party.'





By Regulation 2(2) of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2001 'misconceived' includes having no reasonably prospect of success.





24	The Tribunal took into account that:





24.1	Dr Yuan was making a claim for damages in respect of pay in lieu of notice when he had already been paid the full amount by the Respondent.





24.2	His other claims of breach of contract were misconceived in the sense that they were matters over which the Tribunal had no jurisdiction.





24.3	In an earlier decision in this case promulgated on 22 September 2003 at paragraph 9(13) the decision states:





'He accepted in cross-examination that he was advised by Islington law Centre that there was no or little merit or chance of recovery in his claim for breach of contract.  It was that which caused him, said the Respondent to focus on the claim for discrimination.'





24.4	Dr Yuan has failed to heed the warnings given to him concerning the merits of his case.





25	It is the unanimous decision of the Tribunal that Dr Yuan's claim was misconceived and it is appropriate to award costs.





26	The Tribunal, however, noted that the schedule of costs covers all the Respondent's costs.  we limit the recovery of costs to the costs incurred since the hearing on 28 August 2003, the total of eight items of, £13.75, £27.50, £55, £27.50, £27.50, £165, £27.50 and £110.  This totals £453.75.





27	It is the unanimous decision of the tribunal to order that the Applicant pays the Respondent's costs in the sum of £453.75.





28	The claim by the Applicant for his costs is misconceived.  he has failed to show that the respondent's defence was misconceived or that they acted in any way unreasonably.  For this reason his application for costs is dismissed.
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