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France





Dear Phillips:





So far I have lodged at European Court of Human Rights (ECHR) two application forms regarding the public interest disclosure matter and the breach of contract matter, two reports regarding the rehearing of my breach of contract complaint at the Employment Tribunals (ET) and the cause and background of my employment case, and their accompanying documents as listed in List of Documents to ECHR in 2004 and List of Documents to ECHR in 2005.





After my appeal on the breach of contract matter was allowed to proceed at the EAT in July 2004 and after the first application was lodged at ECHR, it seemed that my breach of contract complaint could be resolved properly at the domestic courts so as to end my employment case without necessary to pursue further at ECHR.  But, even after the new administration of Birkbeck College had decided not to resist my appeal at the Employment Appeal Tribunal (EAT), the environment in relation to my employment case at the domestic courts changed from early 2005 despite of my much effort to resolve the breach of contract complaint in order to end the case.  Right now all domestic remedies have been exhausted for my breach of contract complaint as evidenced by the letter from the Judicial Office at the House of Lords.  I would have to bring this breach of contract matter as a new application to the ECHR and ask the ECHR for help to resolve my employment problem finally.





I would appreciate it if the court could consider two applications separately in determining their admissibility because each of them is a different and completed application form though they may be dealt with during the same period of time.  This is one of the important reasons for me to bring two separate application forms to ECHR.  If both applications are determined to be admissible by the court, I would have no problem to see that they are dealt with by the court further as a single consolidated application because they belong to my same employment case with the same evidence and the same objective.





I prefer the matter of my breach of contract complaint to be dealt with as another separate application for the following reasons:


(1)	It has met the rule of the ECHR that all domestic remedies have been exhausted in this matter;


(2)	Although the termination occurred during my probation period and after only three month employment, my breach of contract complaint was not a small claim on the following facts:-


(a)	Birkbeck has a public interest disclosure policy applicable to all member of the college and covering the entire length of employment, which is also part of my contract of employment and serves as a condition of employment at the college, and so the college is not entitled to terminate my contract at all by using the complaint I made to the employer on academic malpractice as the major reason;


(b)	My contract of employment at the college, different from other employment contracts from normal industrial organizations, requires contractual reason for the termination that the college had not fulfilled such contractual entitlement before the termination;


(c)	The termination occurred not only during my probation period but also after the commencement of my 5-year contractual period in accordance with the specific term of the contract and the fact that the college has dealt with the termination in my 5-year contractual period actually as discussed in detail in the further application (paras 40-43);


(3)	This breach of contract matter does not have an out of time problem as the first application in relation to the public interest disclosure matter does.


Therefore, I believe, the court may readily determine this new application to be admissible.





I still believe that my existing application in relation to the public interest disclosure matter would also be able to be accepted by the court despite of its out of time issue on the basis of the following facts:


(1)	The reason for me to file the Originating Application in relation to the public interest disclosure complaint at the Employment Tribunals (ET) late on 22 September 2003 was that the Birkbeck College had failed until 28 August 2003 to provide information (mainly those email exchanges before the termination) truthfully about its major reason for the termination as my complaints made at the college, which is required by law to bring such complaint.


(2)	The ET's decision regarding such out of time matter at its preliminary hearing on 17 December 2003 erred in law as discussed in detail in the application.


(3)	Burton J of the Employment Appeal Tribunals (EAT) at its first Rule 3(10) hearing on 19 May 2004 ruled such case together with another one regarding the breach of contract matter under the presumption, as provided by the ET's decision of the breach of contract case, that the employer was entitled to terminate my contract of employment, and finally dismissed this appeal mainly on a relevant ground in relation to perversity rather than error of law.  The relevant arguments here are that not only had the ET's decision regarding the public interest disclosure matter erred in law but also the one regarding the entitlement issue of breach of contract matter had erred in law, too, as Burton J identified at the hearing.  Thus, the presumption "the ET not perverse" lacked a solid ground even at that hearing.  Although Burton J ruled the breach of contract appeal correctly, he should also have stayed the appeal in relation to the public interest disclosure matter at the first Rule 3(10) hearing and should have not made his final ruling until the entitlement issue would be clarified at the second Rule 3(10) hearing on 27 July 2004.  As such, my appeal in relation to public interest disclosure matter, similar to the appeal of the breach of contract matter, would be likely to be allowed at the second Rule 3(10) hearing on the basis that the employer was not entitled to terminate and the ET's decision erred in law.


(4)	Gibson J at the Court of Appeal on 6 July 2004 dismissed my appeal in relation to public interest disclosure matter by using the similar ground as Burton J did.


(5)	Besides, one more strong support to the view that the ET's decision erred in law would be the opinion on the matter and evidence directly from the Citizen's Advice Bureau at Brent (CAB) and the Islington Law Centre (ILC).  Since the CAB has told me that it does not have any lawyer in employment to help for such matter, the ILC should be able to provide its opinion on the matter and evidence though the Centre has not provided me directly with any of such information after I requested after the preliminary hearing at the ET on 17 December 2004.  If not, another lawyer may also be able to give such opinion in accordance with the documents of the Applicant's employment case that were in the hands of the advisors of the ILC in May and June 2003.





The first Report to ECHR regards the rehearing of my breach of contract complaint at the ET on 15 July 2005 where the arguments regarding the research problems I complained at the college was the focus in debate by two parties as well as the tribunal.  The college's arguments that the complained problem came from my experimental failures lacked proper evidence to support, and at meantime my arguments that the complained problems came from academic malpractice and that were supported by proper observation and tests were not challenged successfully by both the college and the tribunal.  Despite of the unfair ruling at the rehearing, the tribunal still could not deny the conclusion of such debate.  Thus, this Report provides with another strong evidence to support both applications and may also help the court to determine their admissibility.





The second Report to ECHR discusses the cause of the termination of my employment at Birkbeck and the background of my employment cases at the domestic courts focusing on discrimination matter.  Three complaints I filed at the ET were solid cases but all of them ended at the domestic courts without proper resolutions.  Discrimination was the root of my employment problems at Birkbeck College as well as the cause of the results of my employment cases at the domestic courts.  This report also addresses the current crisis in relation to the problems of my sending the case files to ECHR and my current situation as a victim of the discrimination.  This report would help the court to determine both admissibility and merit of my two applications.





Please note that my contact has changed to the following.





Sincerely,








L.W. Yuan, Ph.D.


138 Marylebone Road, # 43


London NW1 5PH


The United Kingdom


Mobile: +44-7910135626
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