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are to [document.paragraph] in the Reference of Documents in Report 1 and this report.

1.
The rehearing was held at the Employment Tribunals (ET) on 15 July 2005 pursuant to the Employment Appeal Tribunals (EAT)'s order from the full hearing on 8 April 2005 on the matter "whether or not the Respondent was entitled to terminate the Appellant's contract of employment on one month as opposed to three months notice" [9].  There were two relevant issues here: (1) the entitlement issue, whether the respondent had the contractual entitlement for the termination of the Applicant's contract of employment; and (2) the notice issue, what length of notice could justify the termination by the Respondent at the mid-point of the Applicant's probation period.

2.
At a Direction Hearing held first at the ET on 9 June 2005, the order [R2] was made about time limits of the following matters relevant to the rehearing:-

(1)
The Respondent's statement [R3] of "evidence of the Claimant's incompetence" be given to the Applicant by 23 June 2005.  The Applicant received Professor Waksman's Statement dated 23 June 2005.

(2)
The bundle be agreed by two parties by 30 June 2005.  The Applicant prepared for the bundle that was agreed by the Respondent by this date.  The Respondent brought to the rehearing with its own bundle of documents, which all are covered by the agreed bundle.

(3)
Witness Statements be exchanged by 7 July 2005.  The Applicant sent his Witness Statements, one focusing on the issues of the rehearing specifically on the issues raised by the Professor Waksman [R4] and the other one in detail covering the whole employment case of his (as the same document as Report 1 to ECHR), to the Respondent on 7 July 2005 but he never received any Witness Statement from the Respondent as the ET required.

3.
At the rehearing, when the Chairman of the tribunal walked into the court room and, before all others, expressed: "I have called my friend at the Employment Appeal Tribunals..." though no one else knew what it means at that time.  The Chairman tightly controlled the submissions by both parties and the following cross-examinations and allowed to argue a major matter regarding the bacterial culture problems occurred in late November and in early December 2002 as the Applicant complained and Professor Waksman's recent statement focused on.

4.
The Chairman asked the Respondent to give evidence first.  The Respondent's Advocate told to the tribunal that the Respondent would rely on Professor Waksaman’s Statement.  Ms Groark read through her short statement and it seemed nothing new from those in other Respondent's documents.  Then, the Chairman and Respondent’s Advocate asked Ms Groark several questions.  One question from the Respondent's Advocate seemed new: "Who had the responsibility of the termination?"  Ms Groark admitted: "me."

5.
When the Chairman allowed the Applicant to ask his questions, he asked Ms Groark: “when was the test of the questioned cultural medium in another lab made?” It was in early January 2003; “when did the bacterial culture incidence in relation to the questioned medium occur? It was in late November 2002, over a month before the test.  The Applicant continued: “I have no doubt about the test made by another lab but the question is whether the result of the test could reasonably suggest what the Respondent alleged about the Applicant’s experimental failures in relation to that bacterial culture incidence occurred over a month before as well as another problem the Claimant complained in protein purification experiments in January 2003.”  Mr. Groark did not answer last question directly and did not mention so called “Ms Groark’s evidence” at all.  

6.
The second question the Applicant asked was "Why was the Dean not informed before the termination pursuant to clause 20.5.5 of the Probationary Procedure?"  Ms Groark answered that Professor Waksman informed the matter to Professor Moss, the Head of the School of Crystallography, who is his line manager and she did not know whether Professor Moss informed his line manager, the Dean, of the matter or not.  It seemed that the Chairman did not like two questions of the Applicant, stopped him, and warned him, if he spent any more time here which would be deducted from the time he needed later to give his own evidence.

7.
When it was the Applicant's turn to give his submissions, the Chairman asked him to read two portions of his detailed Witness Statement: (1) under the section of "Rebuttal to termination within Birkbeck College" in paras 27-29; (2) under the section of "Lack of Contractual Entitlement for Termination" in paras 32-36.

8.
During the following cross-examination, the Chairman asked: "why did you believe your [bacterial culture] experiments were tampered with?"  The Applicant showed the tribunal 2 pieces of evidence of his: (1) the first part of the complaint report dated 3 January 2003 [49] regarding his observations of the bacterial culture incidence, his tests on the problem immediately after the incidence and his finding that the problems came from the medium that had been changed to toxic; and (2) his statement regarding his observation of a process of another bacterial culture incidence during the weekend of 7 and 8 December 2002 [45].

9.
The Applicant explained orally about the first evidence while the tribunal had it on their hands.  The tribunal read the second one by themselves for a couple of minutes, which states:

"Briefly, I inoculated bacteria into the medium on Saturday morning (7 December 2002) and saw that the bacteria grew up (the medium started to turn cloudy) in the evening before left the lab.  When I came back on late Sunday (8 December 2002), I found that the bacterial growth in that medium not only stopped but also the bacteria were dead (because the medium became clear again)."

Mark Richards' memorandum [46] would be a proof of what happened between Mark and the Applicant as described in the statement though Mark did not soon believe that that bacterial culture incidence had occurred after the Applicant described it to him briefly and in that angry mood.

10.
The Applicant told to the tribunal that this observation plus the results of the previous tests to the similar bacterial culture incidence allowed him reasonably to believe that his bacterial culture experiments as observed with the complete inhibition were tampered with though he did not know which specific toxic chemical(s) was involved and the precise way how they had been done.  This is the reason why the Applicant could write that complaint report to the school on 3 January 2003.

11.
The Chairman then asked the Applicant whether he showed the matters of the evidence to Professor Waksman.


Applicant: "Yes, in the following weekly research meetings with him."  

Chairman: "Did Professor Waksman agree or disagree with them?"  

Applicant: "It seemed to me that Professor Waksman felt difficult to deal with the matters probably because he was also a new comer of Birkbeck from US, he might also be, similar to Mark, not quite sure what happened precisely, and so he advised me to use a different bacterium to make another test."  

Chairman: "Did you follow his suggestion?"  

Applicant: "Yes."  

Chairman: "Did you show the result to him?"  

Applicant: "Yes, he then wrote that letter to me dated 17 December 2002."  

He showed the tribunal the letter as recited in para 11 of the ET's Further Reasons [31]:

"... It rarely other people's fault and when it is, then it is often a benign oversight or a problem in the lab policy that can be easily rectified.  It is almost never a deliberate attempt at sabotaging..."

No doubt, Professor Waksman also found the problem in the bacterial cultural incidences.

12.
The Respondent's Advocate then asked the Applicant about a question raised by Professor Moss in para 2 of his email to Ms Groark on 8 January 2003 [50]: "the possibility that the failure of experiments might be due to a fault in the procedures."  The Applicant answered: 

"It was a good question for the authority who received that report to ask.  It would be answered by the results of my tests immediately following the bacterial culture incidence.  The tests of the questioned cultural medium were conducted with control of freshly made medium under the same procedure at the same time.  The results of the tests showed that the questioned medium still gave the inhibition but the control not, and so suggested that the incidence might not be due to the problem in the procedure."
13.
Last question at the hearing was asked by a member of the tribunal to the Applicant: "How much work had you done during your employment at the college?"  The Applicant answered "I did have done a lot of research work in considering under a new project, in a new environment, and during that short period of time" and showed her para 2 of his Witness Statement [R4]: 

"Claimant's main-stream experiments of the VirE1/VirE2 project at Birkbeck College starting from 18 November 2002 when the expression clone of the proteins arrived the laboratory...include:

(1)
Verification and long-term storage of the clone in November 2002;

(2)
Expression of the VirE1 and VirE2 proteins in November and December 2002;

(3)
Purification of the VirE1/VirE2 protein complex in January and early February 2003;

(4)
Crystal screening from the purified VirE1/VirE2 protein complex at the end of January and early February 2003."

He then tried to hand the copy of his hundred-page notebook of protein purification and crystallyzation at the college to her but she refused to take it, might be concerning no more time left to that section.

14.
Clearly, nothing from the submissions and the cross-examinations by both parties and/or the tribunal could reasonably suggest that those bacterial culture incidences complained by the Applicant were his own experimental failures and that he was incapable or irredeemably incapable of carrying out his research project at the college.

15.
However, the tribunal did conclude that the Applicant was "irredeemably incapable" in its Reasons of the judgment of the hearing:

"The letter of dismissal says in terms, although not specifically, that the reason for dismissal is the claimant's irredeemable incapability.  This is set out in particular in paragraph (7).  In the circumstances here, where Professor Waksman found the claimant would not or could not recognise that experimental failure probably arose from his own error, and that he needed to seek and overcome the reasons for the failure, the professor's conclusion must have been that the claimant could not improve, ie, that the claimant was irredeemably incapable" [R1.18].

This is the tribunal's speculation from the allegation #7 toward the Applicant in the dismissal letter [30.6].  These eight allegations did not have their particulars and 7 of the 8 allegations there, especially allegation #7, have had no any credible evidence to support them, which has been discussed in detail in the Applicant's Witness Statement dated 2 October 2003 [35].  

16.
In the Applicant's Witness Statement of this hearing on 15 July 2005, he addressed the major issue of Professor Waksman's recent statement, which raised the same matter as stated in the allegation #7 of the dismissal letter.  Here are 3 relevant points the Applicant addressed:

"Professor Waksman did not question any of Claimant's main-stream experiments of the VirE1/VirE2 project at Birkbeck College starting from 18 November 2002 when the expression clone of the proteins arrived the laboratory.  These main-stream experiments include:

(1)
Verification and long-term storage of the clone in November 2002;

(2)
Expression of the VirE1 and VirE2 proteins in November and December 2002;

(3)
Purification of the VirE1/VirE2 protein complex in January and early February 2003;

(4)
Crystal screening from the purified VirE1/VirE2 protein complex at the end of January and early February 2003.

In fact, the progress of the Claimant's main-stream work at the college had never been affected by those problems of the malpractices as the Claimant complained, which the Claimant discussed in detail in his Witness Statement at the ET's Full Hearing on 2 October 2003 [F11, paras 5-10].  Therefore, nothing in Professor Waksman's statement could reasonably suggest that the Claimant was irredeemably incapable or incapable to do his research work at Birkbeck College";

and

"Professor Waksman believes that the problems the Claimant complained at the college came from Claimant's own experimental failures.  The only evidence to support such view that Professor Waksman has provided in his statement and any other documents released from the college is one test to the questioned culture medium.  That bacterial culture problems were observed in late November 2002 but the Respondent's test was made in early January 2003, i.e. over one month after the incidence.  Such test is invalid scientifically in the purpose of proving what happened during the incidence occurred over one month before.  It is also unreasonable, in a common sense, to blame that incidence and all other experimental questions, which the Claimant complained, as Claimant's own experimental failures on the basis of that only single test."

and

"Professor Waksman described Claimant's complaints at Birkbeck College irresponsibly in his statement and in other Respondent's documents, such as the Claimant never used word "culprit" and even never asked the Respondent to catch any individual in relation to the complained problems.  The good proof for this is Claimant's written complaint report prepared under the school's request on 3 January 2003 [D6-7], which is a scientific report actually and a concrete evidence for what the Claimant complained about and how he made it.  Such irresponsibility of the Respondent is the root to how the Respondent irresponsibly blamed those complained problems as Claimant's own experimental failure from only single invalid test and the root to how the Respondent terminate Claimant's employment at the college irresponsibly on the basis of the Claimant's complaint."
Nothing from Professor Waksman's statement as well as the dismissal letter could reasonably suggest that the Applicant was irredeemably incapable or even incapable, either, on the basis of which the tribunal had further decided that the Respondent was entitled to terminate Applicant's contract of employment.  During making the conclusion and decision, the tribunal not only ignored or rejected the Applicant's evidence but also make steps further beyond the Respondent's evidence and opinion.  Therefore, such conclusion and decision of the tribunal at the rehearing made it perverse.

17.
As shown in the Judgment and its Reasons, the tribunal, during its finding the facts, did make a lot of mistakes as printed, such as “a supplementary bundle from the claimant” [R1.1], “The Claimant is a PhD...in crystallography” [R1.5], “By clause 20.8.4 [should be 20.8.3] of contract, a probationer is entitled to one month’s notice if s/he does not pass probation” [R1.7] and so on.  Other non-understandable findings of facts by the tribunal include at least the following:-

(1)
“Had he passed his probation, he would have been on a five-year contract with a provision for notice of three months” [R1.5].  The tribunal did not mention which provision it is.  There is a clause 34.5.1 in the Handbook that states: “Birkbeck may terminate the appointment by giving four weeks’ notice (or three months’ notice in the case of Academic-related or other Related Staff)…”  The Applicant’s appointment letter defines his post as “a temporary appointment to the Research staff of the College.”  Clause 34.5.1 is in section A of the Handbook, the applicability of which is defined as “Section A applies to all Academic-Related & Other-Related, Research, Clerical, Craft, Manual, and Technical Staff.”  It seems that the “Research staff” and the “Academic-Related & Other-Related staff” are not in the same category.  The Statement of Particulars in Applicant’s contract expressly states: “previously terminated in accordance with the notice provision, which is four weeks.”  Therefore, the notice that should be given at the termination of his contract during his five-year contractual period would be 4-weeks but not normally three months as the tribunal found by mistake.

(2)
The Reasons also states: “Ms Groark sat in on some of these [meetings] at the professor’s invitation.  She told us that the claimant ‘was not open to other explanations’ as to why his experiments may have failed. ‘He would not respond except to return to his original statement’" [R1.13].  The Applicant has not known that such “evidence” was true and given by anyone orally or in any documents of evidence at that hearing or any other circumstance.  In fact, he had never got a chance to meet Ms Groark, as he believed it should have been, until the meeting on the day of the termination (7/02/03), but he still did not know she was Ms Groark on that meeting because she introduced herself to him "I am Ros Brayfield, Director of Human Resources. If you want to appeal, you should appeal to Ms Groark."  It is not very difficult to understand that the Applicant's termination case not only had not informed to the Deans but even not to the Director of Human Resources of the college by that time.  On that meeting he raised the question about reason for the termination but neither Professor Wkasman nor Ms Groark gave any explanation beyond the eight allegations in the termination notice letter the Applicant received and no further questions from them, either.  When the Applicant asked "the Director" whether the Probationary Procedure had been followed, she turned to be angry and threatened to "call police and storm your flat."  Finally, he was forced to leave the campus on that day.  This was the most unbelievable dismissal in the academic field as the Applicant has known.  The tribunal must have got that “evidence” by mistake and from other occasions without the presence of the Applicant.

18.
It is not difficult to see that the tribunal during its finding facts did not complied with the well-known principles set out in Meek v City of Birmingham District Council [1987] IRLR 250 CA at 251 (paragraph 8) per Bingham LJ, and Tran v Greenwich Vietnam Community [2002] IRLR 735 CA at 739 (paragraph 17) per Sedley LJ, lacked "a proper appreciation of the evidence” as the Court of Appeal expects according to Yeboah v Crofton [2002] IRLR 634, and even failed to take its responsibility seriously in dealing with this legal case.  Therefore, it is not so surprise that this tribunal could become perverse by making that conclusion during its finding facts.
19.
Without "irredeemably incapable" the Respondent lacked its entitlement to terminate Applicant's contract of employment at the mid-point of his probation period pursuant to clause 20.7.3 of the Probationary Procedure [40].  Without "incapability or misconduct" the Respondent lacked its entitlement to terminate pursuant to clause 56.1 of the Handbook for termination during a fixed term contractual period [41] as the Respondent used for the termination of Applicant's contract in accordance with the relevant term in the contract.  In fact, the Public Interest Disclosure Policy of the college [42] prohibits a termination on the basis of the complaint as the Applicant made at the college in good faith to the employer.  Thus, the Respondent did not have its contractual entitlement to terminate Applicant's contract of employment at all no matter during which period of his employment at the college and no matter what length of the notice would use.  The termination of his contract of employment by the Respondent without its contractual entitlement to do so amounted its breach of contract, clearly.

20.
The 4-weeks notice for the termination of Applicant's contract of employment as the Respondent used actually would have been justified during his 5-year contractual period (starting from November 2002) in accordance with the term of his contract and pursuant to clause 56.1 if the Respondent were entitled to terminate on the basis that the Applicant was incapable.  

21.
Because the Respondent was not entitled to terminate the Applicant's contract of employment pursuant to either clause 20.7.3 of the Probationary Procedure on the basis of "irredeemably incapable" or clause 56.1 on the basis of "incapable or misconduct" as well as in accordance with the Public Interest Disclosure Policy of the college, neither one-month nor three-month notice would justify the termination by the Respondent and only a notice of the length equivalent to the remaining portion of the Applicant's 5-year contractual period, i.e. approximately 4 years and 8 months could justify such termination.  Because the compensation for a breach of contract complaint at the ET is capped at £25,000, equivalent to a little more than 10-month payment, a 10-month notice payment would be reasonable in order to end this employment case.

22.
Therefore, the tribunal's Judgment and its Reasons from the Rehearing on 15 July 2005 have made:-


the tribunal perverse

(1)
in holding that the Applicant was irredeemably incapable [R1.18];

the tribunal also erred in law:

(2)
in failure to give reason why the Applicant's evidence was rejected;

(3)
in holding that the Respondent was entitled to terminate the Applicant's contract of employment [R1.judgment]; and/or

(4)
in holding that the Applicant would not be entitled to more than a month's notice [R1.20].

23.
From the result of the rehearing at the ET it seemed that the Chairman's prologue statement "I have called my friend at the Employment Appeal Tribunals..." might be making the tune of the rehearing.  However, surely, the Chairman's friend at the EAT she called must not have been Burton J who identified the error of law in the previous ET's decision [12], rejected the ET's following Further Reasons and allowed Applicant's application to appeal at the EAT in 2004 [15], must not have been Judge D Serota QC who allowed Applicant's appeal with the entitlement issue [9], even might not have been Prophet J, either, who nevertheless allowed to consider a three-month notice [5].  
24.
In its Judgment and its Reasons, the tribunal expressed its opinion on its task of this rehearing: "The tribunal...was not competent or entitled to determine whether or not the respondent's opinion of the claimant's capability was right or wrong.  We could determine only whether or not its opinion as shown in the evidence entitled the respondent to dismiss the claimant on one month's notice" [R1.4].

25.
What the tribunal was trying to say here would be that the tribunal can only judge the issues of the rehearing on the basis of the Respondent's opinion but neither the Applicant's opinion of his breach of contract case nor his contract of employment, and, at meantime, that the tribunal even needs not to take care of whether the Respondent's opinion the tribunal relied on is right or wrong even the tribunal must have found from the evidence of both sides that the Respondent's opinion was wrong.  It is not very difficult to tell that such opinion of the tribunal is wrong because it is contrary to the basic principle of the judicial system "just and equitable."

26.
This is the root of the tribunal's problems at the rehearing to reject the Applicant's evidence without giving its reason, to determine the notice issue without a contractual ground, and even to make steps further beyond the Respondent's opinion by concluding that the Applicant was irredeemably incapable and on this ground deciding that the Respondent was entitled to terminate the Applicant's contract of employment in accordance with clause 20.7.3 of the Probationary Procedure that the Respondent had never complied with during the termination.

27.
Clearly, the ET's judgment from the rehearing was unjust and wrong showing that the tribunal had no willingness to resolve this breach of contract complaint and Applicant's employment case properly.  The good side of this rehearing is that this was a chance for both the Respondent and the Applicant to join in a debate at the court on the matter regarding the bacterial culture incidences observed in late November and early December 2002.  The issue of the matter is whether those incidences came from the Applicant's experimental failures as the Respondent alleged or whether tempering of the medium might cause those incidences as the Applicant's observation and tests suggested.  This issue has been so essential because the Respondent used it as the major ground of the termination and also it has been one of the most critical arguing point between the Respondent and the Applicant in relation to both the breach of contract complaint and the complaint regarding public interest disclosure.  What happened at the rehearing revealed that the Respondent did not show any credible evidence to support its opinion while the Applicant's evidence and arguments on the issue were not challenged successfully by the Respondent as well as by the tribunal.  Despite of the unjust ruling of the case by the tribunal at the rehearing, it still would not be able to say that the Respondent's opinion was right.  

28.
Therefore, the result of such debate would be a solid support to the Applicant's arguments on the alleged violation of the Convention, "freedom of expression" in the Application.  At meantime the unjust ruling of the Applicant's breach of contract case by the employment tribunal at the rehearing would support his arguments on two other alleged violations of the Convention, "right to have a fair trail" and "right to an effective remedy."

This statement is true and to the best of my knowledge.
____Yuan_______________

__8 August 2005_________
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