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�
I.	THE PARTIES











A.	THE APPLICANT





	(Fill in the following details of the application and the representative, if any)








1	Surname	Yuan				2	First name	Lyman, Wuchao





3	Nationality	China				4	Occupation	Postdoctoral Researcher





5	date and place of birth		3 July 1957 in Beijing, China





6	Permanent address	43 Brinkburn Gardens, Edgware HA8 5PL, The United Kingdom





7	Tel. number	+44-7906 478491





8	Present Address (if different from 6)





9	Name of Representative	To be decided





10	Occupation of representative





11	Address of representative





12	Tel. number						Fax number











B.	THE HIGH CONTRACTING PARTY





	(Fill in the name of the state against which the application is directed)











13	The United Kingdom


�
II	STATEMENT OF THE FACTS











14








1	I have been trained in Molecular Biology and Biochemistry during my higher education with a Ph.D. degree obtained at School of Medicine, Temple University in USA.  I spent the following years for postdoctoral training in two of the top laboratories in the fields.  My experience and achievement in the fields during those periods were evidenced by seven publications in peer reviewed journals, six of them with my name as the first author (CV and reprints).  I obtained one-year intensive training in crystallography in Department of Biophysics at School of Medicine, Boston University in USA before joining in Dr. Gabriel Waksman's group (a crystallographic lab, himself is a crystallographer) at the School of Crystallography (the only crystallographic school in the world as I know), Birkbeck College in London on 7 November 2002.





My Employment at Birkbeck College





2	My job at the college was to work as a postdoctoral research assistant with a five-year contract of employment, and was financially supported by a research grant awarded to Dr. Waksman.  My goal to take such job was to complete my training in crystallography, which is increasingly important for the top-level research in biological fields, as well as my postdoctoral work within two or three years. 





3	My major research project at Birkbeck College was to study a complex of two proteins (VirE1 and VirE2).  During my three-month employment at the college, my research was protein expression and purification at the stage of preparation for crystallography, involving only the techniques in molecular biology and biochemistry, which I had had intensive experiences. Therefore, it had been so easy for me to do such work though many times I had to wait for the ordered materials and reagents that did not immediately available in that crystallographic lab.





4	During my protein expression experiments, bacterial culture (the easiest experiment in the project as a high school student could do) was inhibited unexpectedly on 27 November, and the problem was confirmed next day in a test.  In order to find the cause of the inhibition as my dealing with any problems in the research, I set up a group of tests with controls immediately.  The results of the controls suggested the tests were valid and not due to experimental error or a fault in the procedure.  The results of the tests suggested that the cause of the inhibition be a change of the cultural medium condition to toxic, implying that the medium was tempered (as recorded later in my disclosure report).





5	After those tests for the bacterial culture incidence, I encountered another similar incidence in the following weekend.  I inoculated bacteria into a fresh cultural medium in the Saturday morning of 7 December and waited until seeing the growing-up of the bacteria (the medium started to turn cloudy) in the evening before left the lab.  When I came back on late Sunday, the bacterial growth in that medium not only stopped but also the bacteria were dead (because the medium became clear again).  This observation added to the results of those tests for previous incidence let me believe that my bacterial culture experiments were tempered indeed.  I believe, no matter who involved in the incidence, it damaged my research and Dr. Waksman's lab, at meantime, it would be scientific misconduct and even could be crime.  Also, the toxic material that killed bacteria may be danger to the health of human and environment.





6	At this moment, I also met problems in the first flat I rented in London.  I found on 19 November that the washing machine in the flat was damaged (a photograph as evidence) while I was at work.  When I was back on 7 December (a cold day and the same weekend when that bacterial culture incidence occurred), the heater of that flat had been turned off from inside.  Under a legal help, I moved out of the flat and pursued to recover the deposit.  





7	I mentioned my observation of the earlier bacterial culture incidence to my supervisor Dr. Waksman on 2 December and disclosed two bacterial culture incidences and the experimental results of my tests for the earlier one to him orally but formally on 9 December.  I did not point the problems to any individual during my disclosure however.  I also told him what happened regarding the incidence at my flat.  In response, he gave me a letter regarding my disclosures on 17 December and sent me email for the same matter next day.  The letter sounded nicely written and I would appreciate his general advice but the problem was that the letter failed to reflect what happened actually.  Although he might not be sure what happened in those incidences, he refused to face the experimental results I observed and presented to him.





8	Around this time, one more incidence occurred in cell culture during my protein expression experiments (as recorded also in later disclosure report).  Facing such situation, I disclosed these incidences orally to Professor Moss (Chairman of the School of Crystallography).  Under his request I submitted to the school a written report (or disclosure report) regarding the first bacterial culture incidence, my tests of the incidence and the later cell culture incidence on 3 January 2003.  





9	Because of this, Dr. Waksman had the questioned medium of the first culture incidence tested.  On 7 January, Dr Waksman told me that no problem was found in the questioned medium in a meeting (I shall return this issue in next paragraph).  When I told him that the agent at the flat management company hinted the involvement of that incidence at my flat by someone in this working place, he responded by surprise that "you will be on the street" if my continuing the legal effort to recover the deposit of that flat.  I pointed it out to him that this sounded a threat of dismissal. 





10	Then, I went to Professor Moss, and he asked me two questions regarding my disclosure report that was submitted to him: (1) whether the bacterial culture incidence might be due to a fault in the procedures; (2) whether I did any thing wrong because the experiments had been successfully repeated by colleagues (i.e. that test of the questioned medium by Dr Waksman).  These two questions were quite reasonable to be asked by an authority who received that report.  They would be answered scientifically and by using my experimental results.  The results of the controls used in my tests suggested that the inhibition of the bacterial culture might not be due to a fault in the procedure.  The cause of the incidence as disclosed in my report was suggested by my experimental tests immediately following the incidence.  Dr Waksman's test was made over a month after the incidence and its result might not be able to explain what had happened because the toxic activity in the questioned medium could be attenuated under that unprotected environment and other events might also occur possibly to change the condition of the medium during that month period.





11	Both Dr Waksman and Professor Moss did not address the second bacterial culture incidence and the cell culture incidence I disclosed.  I have not known whether any thing had been done positively toward resolving those problems at work.  In contrast to Dr. Waksman's response to the incidence occurred at my flat, the response from Professor Moss was "Wuchao [Dr Yuan] has had some problems with moving to London that may have affected his work", as recorded in his email on 8 January 2003.





12	As recorded in my reply email to Dr. Waksman on 18 December 2002, I did not accept his unfair treatment regarding those incidences.  At meantime, those incidences at work and at home and the responses I received from Dr. Waksman did not affect my further collaboration with him and the progress of my research projects though they might slow my research progress a little bit.  After receiving the clone for the proteins on 18 November 2002, I made long-term stock of the clone successfully on 20 November, completed small-scale expression assays on 7 December, and completed large-scale expression assays by the long holiday period at the end of the year.  After the holidays, the ordered materials and reagents came and protein purification experiments started immediately in early January 2003.  First, I made numerous experimental trails to optimize the protein purification based on a protocol prepared by Dr. Savvides, one of Dr. Waksman's previous postdocs in US.  Around 20 January, the experimental trails completed and I started purification in large scale by using optimized protocol.  On 15 January, it was my turn to present in the lab research meeting where I was only be able to present my protein expression experiments and part of protein purification trials I had done by that time.  





13	On 22 January, Dr. Waksman asked me to look for another place and, as he said, otherwise I could be dismissed.  This was the first time he talked about the dismissal to me.  I questioned about the reason, saying "my work is not bad and I do not make any mistake so how I could be dismissed."  His only answer for the reason in front of me was "because you are in probation period."  I thought he might concern about possible problem in his funding and suggested trying to finish my research work there in a shorter time, half year or one year.  He did not oppose my suggestion.  I still can remember that, at the end of the meeting, he told me he also sent an email to me regarding the same matter.  I thought the problem had been resolved, and never spent a time to open the email.  After the dismissal I would like to look back all my email contacts but they were no longer accessible to me.  On 27 January he asked me again to look for another place without any further clear reason, and I refused.





14	Those two meetings facilitated my research progress actually.  On 30 January the protein complex was purified out with its purity over 90%.  A screening trail for making crystals from the purified protein complex was set up immediately.  On 5 February, nice and promising crystals (the prototype materials for the crystallography) were produced from the complex.  I showed the crystals to Dr Waksman and saw him happy about the result at first time.  Such progress of my research work would be evidenced by my research notebooks and many other records of my experiments and their results in the lab.





My Dismissal from Birkbeck College





15	By surprise, I received a letter of dismissal from Dr. Waksman in two days on 7 February at the mid-point of my six-month probation period, the first day when I could be dismissed without a gross misconduct as the cause.  The letter listed eight reasons for the dismissal though most of them were false allegations as I discussed in my Originating Application for breach of contract complaint:





"1- You have made little progress in your work.


2- You have failed to appear in one lab meeting and were late in another one.


3- When it was your turn to present at the lab meeting, your presentation was not up to the standard expected of someone of your research grade and experience.


4- You appeared not to have taken on board the technical advice of your supervisor; as consequence, project development has been very slow.


5- You failed to communicate with your supervisor in an appropriate and respectful fashion.


6- Because you failed to communicate in a satisfactory manner with your colleagues and with your supervisor, your progress has been slow


7- You have systematically suspected your colleagues to be the cause of your experimental failures.  Failure is human but your constant and indecent attitude of suspecting everybody else but you for your own failures is unacceptable


8- We received a complaint that you did not follow basic safety rules at UCL"





16	Five of these eight reasons as No 1, 3, 4, 6 and 7 related my work performance directly and thus it seemed that the Respondent used my work performance as the major reason for the dismissal.  However, these allegations regarding my work performance were contrary to my work records at the college and there were no particulars of those allegations in the letter.  The only evidences on my hands that the Respondent used to support such allegations were Dr Waksman's test of the medium and two emails from Dr. Waksman to Ms Groark in January 2003 that were available to me in late August.  As discussed above in paragraph 10, his test of the medium was not valid to explain what happened in that first bacterial culture incidence over a month ago.  Besides this test, I have not heard from the Respondent any other scientific ground to override the results of my tests for that incidence.





17	In the email of 7 January (at 21:23) he made a complaint about my waiting for the ordered materials and reagents and refusal to follow his alternative suggestion.  Those materials and reagents I ordered before the holidays were necessary for the purification of that protein complex by using that protocol on my hands.  He mentioned "nearly 4-5 weeks" that probably included the long holiday period.  It was my newly working on those proteins and it was crucial first to follow that protocol that came from previous works of other people.  I have to say that I tried all his advice that I could make tests practically but most of them would not be a favorable option to the project.  The problems for him to give such suggestion in molecular biological and biochemical researches were because his expertise is in crystallography.  He even used a wrong term (in molecular biology), "buffer", to call the bacterial culture medium in one of his emails to Ms Groark on 7 January (at 4:30).





18	In the email of 27 January (at 13:54) Dr. Waksman made another complaint about my work that "he was unable to reproduce a protocol that was successfully worked out by one of my postdocs in US.  He is now trying to modify it to work out his own protocol."  Surprisingly, he even had not known well about that work and that protocol of his previous postdoc Dr. Savvides.  The summary of the original protocol recorded "VirE1/E2 has been purified for crystallization purposes using the protocol outlined below but has thus far failed to yield useful crystals using standard crystallization screening approaches."  I started with his protocol and found that there were still three major contaminants (as called X1, X2 and X3 in modified protocol) with the protein complex.  After many experimental trails, a modified protocol was assembled in order to separate the protein complex from those contaminants and increase amount of the complex during the purification process.  By using such modified protocol much better protein complex was purified out, from which nice crystals were produced in only two weeks.  I had shown him nearly all the experiments during my experimental trails.  The problem of his complaint could be that, although he knows molecular biology and biochemistry in general, he might not fully understand the detailed techniques and tricks I used in a not so easy level of purification of a protein complex rather than a single protein.  





19	The reason No 7 in the dismissal letter might also relate to my disclosures of those incidences at work because it sounded similar to the description of such disclosures in Dr. Waksman's emails of January 2003.  Such reason in relation to my disclosure seemed only a minor one for my dismissal as No. 7 next to the end of the list below four other reasons for work performance in the letter.  The reason No 5 was not understandable.  All our meetings, no matter in his office, in my office or in the lab, had nearly dealt with the research work and seemed normal, except for his response to my disclosure of the incidence at my flat.  Although we might sometimes have different opinions about the research, they were never beyond normal scientific discussion and I never took any of them personally.





20	The reason No 8 in the dismissal letter regarding my not following the basic safety rule at UCL was misleading.  Based on the email of Andrea Townsend-Nicholson to Dr. Waksman on 14 January, the matter that broke the health safety rule was that I was not an authorized user but used that facility at UCL.  Before my using that facility, Dr. Waksman made an appointment for us to meet Dr. Djordjevic (who took in charge of that facility) regarding my possible usage.  I followed all instructions from Dr. Djordjevic and Professor Swan (who owned that facility).  Besides, I also asked Dr. Waksman whether we should file a Genetic Modification form at UCL before using the facility there.  His answer was "no" because I only needed prepare for the healthy cell line there and would bring the prepared cells back to Birkbeck to do experiments.   Honestly, all three of them were confused about the precise rules to become an authorized user for the facility and so they did not gave me the complete instructions in order to become an authorized user for the facility.  It was inappropriate for Dr. Waksman to put such responsibility on me and even used it as a reason for dismissal.





21	The only true allegation in the dismissal letter was the reason No 2.  I was late in the first lab meeting but because the meeting schedule had changed and I had not received any notice in advance.  I did miss another such meeting during my tight research schedule.  This kind of lab meetings is very common in a research lab and relatively informal.  It is not misconduct based on the College Handbook.  According to my later attendance of such meeting, it would seem that I did improve anyway.





Path to Make My PIDA Complaint of Unfair Dismissal





22	The Probationary Procedure of the college is a contractual procedure and requires either "fail to make a discernable improvement in performance" or "irredeemably incapable" to be the reason for a dismissal before the completion of the six-month probation period (clause 20.7.3).  The eight reasons for the dismissal as listed in the dismissal letter were either false or would not match such contractual reason.  The letter of dismissal also indicated to serve as "the four weeks notice" that was slightly short of "a month notice" required by the procedure (clause 20.7.3) for a dismissal during probation period.  When my looking for the Dean, I found that he had not known my case by that time.  But the procedure requires that the Dean should be informed of the probationers with the problems and give a report at the mid-point (clauses 20.5.5 and 20.6.3).





23	Because of such failures to comply with the contractual procedure by the time when I was dismissed, the Citizen's Advice Bureau (CAB) at Brent, London, wrote a letter to the college at the end of March 2003 in order to resolve my employment problem informally.  There was no response from the college and then I filed a complaint of breach of contract (because I could not claim for unfair dismissal with less than one year employment according to English law) at the Employment Tribunal (ET) (in time) on 24 April following the CAB's advice.  





24	Because the dismissal letter as well as the Notice of Appearance by Respondent for the breach of contract complaint (7-2) indicated that my work performance was the reason or major reason for my dismissal and because such allegations to my work performance were contrary to my actual work records, several Law Centres at London advised me for another complaint of race discrimination in late May and in June.  The ground of such complaint was the following: (1) my work performance was not worse than that of majority of other postdoctoral workers in the lab and the school; (2) I was the only Chinese postdoctoral worker in the lab and probably also in the whole school; (3) only myself was dismissed.  I filed another complaint of race discrimination at the ET but it was after 6 May (last day of the three-month period for me to make a complaint at the ET regarding my dismissal).





25	At the preliminary hearing for my race discrimination complaint on 28 August 2003, in order to defend the reason for the dismissal not relating to a racial ground, the Respondent released their email exchanges regarding the process of my dismissal in January 2003.  In contrast to the letter of dismissal, those emails recorded that the process for the dismissal was triggered by my disclosure report and the final decision to dismiss me came solely from my disclosure.  





26	Following my disclosure report on 3 January and Dr Waksman's test of the questioned medium short after, Dr. Waksman sent my disclosure report as email attachment to Ms Groark of the Personnel Department on 7 January (at 4:30) and used that invalid test result to interpret what happened over a month ago in that first bacterial culture incidence reported in the first part of my disclosure report.  On next day, Ms Groark also received information of my disclosure report from Professor Moss including those two reasonable questions he asked me in that meeting of us.  In response, Ms Groark advised for termination process in accordance with the Probationary Procedure.  But I was not informed of the matter.





27	The email from Dr. Waksman to me on 22 January started with recording some unexpected experimental results I showed to him in a meeting on the previous day, which he did not mention in the meetings with me on the 22nd and a week later as described above in paragraph 13.  Such similar unexpected experimental results occurred several times during my protein purification in mid and late January.  When I told him that such results were unexpected and the controls in the tests suggested not due to experimental errors, he became unhappy and determined that it was my failure of the experiments but without any scientific ground.  Such experimental results implied that the experiments be tempered, but I did not point the problem to any individual.  In the following part of the email, he declared his request to me: "start looking for another lab", which was also the purpose of those two meetings of us.  In the email, he made clear that such request was due to my disclosures of experimental questions but, in those two meetings, he failed to tell me such reason at all.





28	The email from Dr. Waksman to Ms Groark on 27 January (at 14:21) occurred after the meeting between him and me on that day where I refused his request to look for another job because he failed to tell me any clear reason.  The email recorded "he [Dr. Yuan] clearly refused to look for other options that I outlined in my previous email.  It is now my decision that Wuchao [Dr. Yuan] should be dismissed."  Clearly, from last two emails, his final decision to dismiss me came solely from my disclosures.  Because other reasons for the dismissal were also recorded in other Respondent's documents, my disclosure may also be seen as the principle reason for the dismissal. 





29	I was surprised by knowing such real reason for my dismissal from those Respondent's emails because, based on my understanding, it would not be a legitimate reason for a dismissal in academic fields as I had seen and heard before.  The person who followed his obligation and responsibility of his job to disclose malfunction or possible malfunction at work (failure to comply with legal job obligation, including scientific misconduct or crime, and endangering health of other individuals and environment) in good faith to his supervisor and the school was punished while the disclosed problems had not been properly addressed yet.  I called such action of the Respondent "unjust" in my letters to the Respondent and the ET in September 2003. 





30	After knowing such principle reason for my dismissal, I received legal advice on my complaint of unfair dismissal in relation to public interest disclosure (PIDA), which does not require time limit, according to the provision of the Employment Rights Act 1996 of England section 103A:   





'103A. An employee who is dismissed shall be regarded for the purposes of this Part as unfairly dismissed if the reason (or, if more than one, the principal reason) for the dismissal is that the employee made a protected disclosure.'   





31	Meaning of "protected disclosure" is defined in other relevant provisions of the Act: 





' 43A. In this Act a "protected disclosure" means a qualifying disclosure (as defined by section 43B) which is made by a worker in accordance with any of sections 43C to 43H.'  


'43B. - (1) In this Part a "qualifying disclosure" means any disclosure of information which, in the reasonable belief of the worker making the disclosure, tends to show one or more of the following- 


(a) that a criminal offence has been committed, is being committed or is likely to be committed,


(b) that a person has failed, is failing or is likely to fail to comply with any legal obligation to which he is subject,


(c) that a miscarriage of justice has occurred, is occurring or is likely to occur,


(d) that the health or safety of any individual has been, is being or is likely to be endangered,


(e) that the environment has been, is being or is likely to be damaged, or


(f) that information tending to show any matter falling within any one of the preceding paragraphs has been, is being or is likely to be deliberately concealed.'


'43C. - (1) A qualifying disclosure is made in accordance with this section if the worker makes the disclosure in good faith- 


(a) to his employer'  





32	I filed such complaint at the ET on 22 September 2003.  The complaint was out of time.  The reason for the delay was that I had not known that principle reason among those multiple reasons for the dismissal as my disclosure until 28 August when I was able to read those Respondent's emails, I had not had complete evidences required by law for that valid complaint until that time, and the dismissal letter failed to tell me such principle reason for my dismissal truthfully.  Only when the Respondent needed to show the Tribunal the dismissal not relating  to a racial ground in the hearing for my race discrimination claim, they released such principle reason truthfully in those emails.  





Decision of the Employment Tribunal and Its Error of Law





33	According to two other provisions of the Employment Rights Act sections 48(3) and 111(2), an tribunal may consider an out of time complaint by extending time for it if "the Tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of three months."  The ET in a preliminary hearing on 17 December 2003 adopted such provisions as the test for my out of time complaint but decided not to extend time for the complaint and so it was dismissed.  





34	The conclusions of the ET and facts from which the conclusions were based on were described in the Extended Reasons of their decision: 





"he [the Applicant] took advice from the CAB on 18 March 2003 in connection with his employment rights.  ...  He showed them his letter of dismissal dated on 7 February 2003." (paragraph 4)  "Having taken advice from the CAB, the Tribunal considered that it was reasonably practicable for a complaint to have been brought in time.  ..., the failure of the CAB to see or consider or advice on the disclosure report did not make it not reasonably practicable to present the complaint in time." (paragraph 9)  


"It would not have been reasonable to extend time beyond a short period after the Applicant's legal advice from Islington Law Centre in mid June 2003 when the Applicant's legal advisers were in possession of the dismissal letter and the disclosure report and when a complaint could and should have then been presented." (paragraph 10)





35	I have not had any question about above two facts that the ET found and used in making their conclusion and decision.  The question is whether those two documents of mine provided enough information that would meet the requirements by law to form a valid PIDA complaint of unfair dismissal.  My disclosure report provided with information that my disclosure was a protected disclosure but no information of the reason for the dismissal.  My dismissal letter, showing multiple reasons for the dismissal, indicated that the Respondent used my work performance as the major reason for my dismissal while my disclosure would only be a minor reason, as discussed above in paragraphs 16 and 19.  The provision of the 1996 Act section 103A requires that in an unfair dismissal complaint the disclosure be a principle reason for the dismissal if there were multiple reasons.  Clearly, the information provided by both documents would not fulfil such legal requirement for the complaint.  The only documents providing such information of required principle reason for the dismissal as my disclosure are those Respondent's email documents in January 2003 that had not been released until 28 August.  Thus, neither CAB nor the Law Centre could or should have been able, based on the information they had had at that time, to advise me for a PIDA complaint of unfair dismissal.  Therefore, the ET's decision erred by law.  





The order of the Employment Appeal Tribunal





36	Along with my two other appeals from the ET's decisions in relation to my two other complaints (breach of contract and race discrimination), I submitted a Notice of Appeal to the Employment Appeal Tribunal (EAT) on 28 January 2004 against the ET's decision regarding my PIDA complaint of unfair dismissal according to the scope of the EAT's jurisdiction, as defined by provision of the Employment Tribunal Act 1996 section 21(1): 





"21. - (1) An appeal lies to the Appeal Tribunal on any question of law arising from any decision of, or arising in any proceedings before, an industrial tribunal under or by virtue of-(a) the Equal Pay Act 1970, 


(b) the Sex Discrimination Act 1975, 


(c) the Race Relations Act 1976, 


(d) the Trade Union and Labour Relations (Consolidation) Act 1992, 


(e) the Disability Discrimination Act 1995, or 


(f) the Employment Rights Act 1996."





37	The Notice of Appeal was amended on 18 February after the ET made a correction: "the Decision sent to you on 15 January 2004, was with 'Extended Reasons'.  Unfortunately, it was mistakenly headed 'Summary Reasons'" (the Extended Reason for the Decision from the ET is required for an appeal to the EAT).  A hearing was set up on 19 May under the EAT's rule 3(10) to determine whether the EAT has jurisdiction to entertain my three appeals. As the result, the EAT ordered to dismiss two appeals in relation to two out of time complaints including the PIDA complaint of unfair dismissal.  The judgment of the EAT was handed down on 6 June.  The relevant portions of the judgment in relation to the PIDA complaint were paragraphs 1-12 and paragraphs 18-31.





38	Such portions of the judgment did not emphasize the arguments, as the ET made in their decision and I made in the Notice, whether those two documents (my disclosure report and the dismissal letter) provided with the information of my disclosure being that principle reason for the dismissal.  Instead, the judgment argued: 





"The reality is that the Applicant knew before he got the documents [those email exchanges] that he had, very shortly after writing a detailed report of complaints; indeed, he had received, on any basis, the email from Mr. Moss [should be Dr Waksman] and had had the meeting between Mr. Moss and Dr Waksman, which is referred to in those emails, in which it will have been entirely apparent to him that their expressed concern related to that report, and indeed it featured in paragraph 8 [should be 7] of their dismissal letter." (paragraph 30).  





39	In supporting to his point, the judgment also questioned the validation of my disclosure report:





"The case that Dr Yuan has put before me is that, although he accepts that the disclosure report (as he calls it) which was effectively his complaint that, as he saw it, his activities were being sabotaged by someone in the laboratory, a document that I have not seen today, was in his possession, and was before those advising him, and consequently that the time did not need to be extended in order for him to have brought a claim based upon it; and/or it could certainly be said to have been reasonably practicable to bring a case based on his belief that it was the making by him of his complaint or report that had led to his dismissal" (paragraph 27).  





40	Therefore, the judgment concluded 





"I am entirely satisfied that it is not perverse of the Tribunal" (paragraph 30) 


and 


"Consequently I am satisfied that no error of law is disclosed in relation to the Decision of the Employment Tribunal not to extend time in respect of the public interest disclosure claim." (paragraph 31)  





41	First of all, my disclosure report as well as other disclosures of mine at the college were not based on my "belief" or guess, as the Respondent did in their documents, rather they were experimental results I observed, some even with controlled tests.  Some of my observations of the incidences I disclosed were as simple but convincing as that I made on 7 and 8 December 2002 and as that I reported in the last part of my disclosure report.  The Respondent's description of my several disclosures lacked any valid scientific ground and contrary to the scientific grounds my disclosures were based on.  Although Dr. Waksman made that test for the questioned medium of the first culture incidence, it was questionable and not valid to represent what happened over a month before and thus can not override the results of my tests, as discussed above in paragraph 10.  Besides, I have not known any other investigation the Respondent had made toward my other disclosures.  In addition, it was inappropriate to speculate about my disclosure report even without seeing it.  





42	It was also wrong to speculate that I knew that principle reason for the dismissal as my disclosure because I had received that email from Dr. Waksman and had had the meetings with Drs Moss and Waksman.  As I have discussed the meeting between Professor Moss and me in paragraph 10, it was impossible for me to link those reasonable questions and answers regarding my disclosure report to my later dismissal.  As discussed in paragraph 13, in the meetings between Dr. Waksman and me on 22 and 27 January he asked me to look for another place but, different from that in his email to me on the same day, failed to tell me anything regarding my disclosure at all.  I had not got a chance to read that email on 22 January.  Even if I could have guessed my disclosure being the principle reason for the dismissal in any way, I still would not be able to accept that speculated principle reason because of its contrary to the evidences given in the dismissal letter as well as the Notice of Appearance for breach of contract claim where my work performance was dealt with as the major reason for my dismissal but my disclosure only as a minor reason.  Thus, before 28 August 2003, I had neither known evidently nor been able to guess, without other convincing evidence, that principle reason for the dismissal, and it was impossible for CAB and the Law Centre to know my claim of unfair dismissal.  Clearly, the EAT's conclusion and order were wrong.





43	Besides, irregularities were also found in the judgment.  All the documents that provided with the evidences for the complaint, including my disclosure report, the dismissal letter and those emails of January 2003 had submitted to the EAT with my Notice of Appeal.  Of those documents, my disclosure report and that final decision email are the most important two for my complaint but they were ignored or missed as shown in the judgment.  Although, as stated in the judgment 





"I  interpose to deal with the documents in that bundle, received on 28 August....  They are four emails, the third of which...is an email that was sent by Dr. Waksman on behalf of the Respondents to him on 22 January" (paragraph 20), 





	the Judge knew that forth email (the final decision email), and, although the judgment described contents of and summarized the first three emails, the judgment mentioned nothing of that forth email, which is the most important one recording the final decision of the dismissal and its reason, as outlined in the third email, i.e. my disclosure.  In the judgment the final decision email was replaced by the dismissal letter and the reason No 7 (regarding the disclosure) was referred to that final decision email.  By using this arrangement, it seemed that there would no much difference between my knowledges of the reason for my dismissal on 7 February when I received the dismissal letter and on 28 August when I read that final decision email, and so it could say 





"his case is that the first time that he appreciated that there was a case...when he saw the exchange of emails in the bundle on 28 August." (paragraph 27).


"It may be that Dr Yuan might have concluded, and/or those advising him might have concluded, that the possession of those documents gave him a better chance of success in such a claim" (paragraph 27).





44	There is a significant difference between two documents though.  In the final decision email the decision to dismiss me came solely from my disclosure while in the dismissal letter the disclosure seemed only a minor reason for the dismissal.  The final decision email is the most decisive and necessary evidence for my disclosure being the principle reason for my dismissal that is required by law for a valid complaint.  Without it I would never be able to know that principle reason as my disclosure, and my complaint, evidently because I could only guess that principle reason from other emails and information, which was contrary to the information provided by the dismissal letter though.





45	It was surprised that the Judge had not seen my disclosure report that was enclosed with my Notice of Appeal when submitted to the EAT and was in the bundle for the hearing actually.  





"the disclosure report (as he calls it) which was effectively his complaint that, as he saw it, his activities were being sabotaged by someone in the laboratory, a document that I have not seen today" (paragraph 27).  


	


	The disclosure report was a concrete evidence for what I disclosed and how I did it, which contrasted the description of my disclosures in the Respondent's documents sharply.  It was also the evidence to satisfy the requirement by section 43B of the 1996 Act for a protected disclosure.  It was not surprised that the Judge could believe the wrong description of my disclosure by the Respondent because he had not seen that disclosure report.





46	Because of these irregularities in relation to the EAT's order and judgment by missing two most important evidences for my complaint, that order of the EAT to dismiss my complaint would also be unjust.





Other Reasons for the Further Appeal





47	Besides, my dismissal from the college has stopped my scientific career actually, and made me suffered from severe damages to my reputation, which has had me unable to resume my career, as well as to my living and financial situations.  If I do not seek for justice, it means that I agree with the unjust treatment from and dismissal by the Respondent and I will never be able to resume my scientific career, and, even if I might get a chance to resume my career, I could still face the similar problems I had before.  Under such situations, there has been no choice for me other than to seek for help from the justice.  





48	Although my appeal at the EAT in relation to my breach of contract complaint, including the ET's order for me to pay the cost to the Respondent, is not dismissed yet, it is a small claim (as advised by Law Centres) or "no or little merit" (as called by the Respondent's lawyers), and so, even if that appeal succeeds, it is unlikely for me to recover necessary damages and resume my career.  





49	I believe that I was racially discriminated during my employment at the college and in my dismissal based on those grounds as I have mentioned above in paragraph 24.  My Notice of Appeal for race discrimination complaint stated: "The reason for the delay was not, as the tribunal questioned in the hearing, whether I knew the time limit or not and whether I wished the Brent Citizen's Advice Bureau to help for getting my job back informally or not."  It was that "I had not known my race discrimination claim" even though the CAB asked me about race discrimination.  I had not understood my race claim and not been able to collect the evidences until a legal adviser turned on me for the issues on 21 May 2003 and I received more such advice later in other Law Centres.  In that hearing the ET considered the balance of prejudice that each party might suffer from the decision by using a false and irrelevant evidence of the Respondent and misinterpreting another one under a condition that could not allowed me to have a reasonable preparation for dealing with the issue in that hearing.





50	However, in comparison to my race discrimination complaint, my PIDA complaint of unfair dismissal is much better evidenced, the relative law is more defined and clearer, it regards the real reason for my dismissal and a major problem I encountered at the college at least evidently, and, if the appeal succeeds, it would bring a chance for me to be reinstated or reengaged at the college, which would make me easier to finish my training in crystallography and complete my postdoctoral work that was the purpose of my coming the UK from US.  





The Order of the Court of Appeal





51	Based on those two grounds from the EAT's order in relation to my PIDA complaint (the order was wrong as well as unjust) and above reasons for my seeking for the justice and evaluating the PIDA claim higher among my three complaints, I applied to the Court of Appeal for permission for leave to appeal the order of the EAT in relation to the PIDA complaint by filing an Appellant Notice on 2 June 2004.  The Appellant Notice was amended after my receiving that judgment from the EAT.  In a hearing on 6 July my application for the permission was refused with an order and a judgment.





52	The conclusion in the judgment, in relation to my first ground of this appeal, was as the same as that of the EAT:


 


“In my Judgment, it is impossible to say that there were some error of law by the ET or the EAT in reaching the conclusion which it did, that in light of that knowledge Dr Yuan could reasonably and practicably have presented his originating application long before he did” (paragraph 20).  





53	The judgment, as also the same as that of the EAT, did not directly deal with that argument whether those documents on my hands before 28 August 2003 provided with the information of that principle reason for the dismissal, did question my disclosure report plus other disclosures and did speculate that I would have known that reason for the dismissal as my disclosure.  





"Indeed, it is made express in the email of 22nd January 2002 that Dr Waksman was urging Dr Yuan to look for another job because he, Dr Waksman, was simply not prepared to accept the accusations which Dr Yuan was leveling about the failure of his experiments, and that failure was the subject matter of the disclosure report.” (paragraph 19)


“Dr Yuan had attended the various meetings that are referred to between him and Dr Waksman and between him, Dr. Waksman and Professor Moss, and so he would have known what concerns they were expressing to him.  The dismissal letter refers, as I have said, in paragraph 7 to that very point.” (paragraph 20)  





54	On the top of these, two new arguments regarding my knowledge of Dr. Waksman's poor view on me from those emails and my knowledge of that threat of dismissal were raised by the judgment:





“If one looks at the content of the email as I have described them, it is plain that Dr Yuan must have been perfectly well aware of what it was that was causing Dr Waksman to take a very poor view of him.  That is the reality.  (paragraph 19)


It is apparent from the emails that Dr Yuan himself perceived what was being said to him by Dr Waksman as a threat of dismissal. (paragraph 19)





55	The core matter in my appeals in relation to my PIDA complaint of unfair dismissal at EAT and at the Court of Appeal regards the reason(s) for my dismissal, or, say more clearly, whether I, as well as CAB and the Law Centre, had known that that principle reason among those multiple reasons for my dismissal was my disclosure before 28 August 2003, which is required by provision of the Employment Rights Act 1996 section 103A to form a valid such complaint.  Also, it should be clear that there is a difference between what I know evidently and what I believe (or guess).  The latter is my understanding from certain facts but there is no direct evidence of such to meet the legal requirement to allow me to use for the complaint.  





56	Frankly, before my dismissal on 7 February 2003, I had never believed I could be dismissed on any ground based on the records of my work performance in my three-month employment at Birkbeck College and the contractual reason required for the dismissal (irredeemably incapable), though I knew Dr Waksman might dislike me for several reasons, such as misunderstanding of my work, my independent working style, my private status, how I handled that incidence occurred at my flat, and, of course, my disclosure.  Among these dislikes, although some was known perceptively rather evidently, I have never believed my disclosure was the most concern to him. 





57	When evaluating my disclosures of the experimental problems, the judgment relied only on Dr. Waksman's emails (on 7 and 22 January 2003) that did not have reasonable and scientific grounds as I discussed above in paragraphs 10 and 27, but ignored the evidences I presented.  Dr. Waksman's misunderstanding of my research might come largely from his expertise in crystallography but not in molecular biology and biochemistry.  It might also come from his dislike of my independent working style, especially in that type of the work I had had more experience, and so he might be more critical to deal with my results.  The several disclosures of the incidences at work I made to Dr Waksman reasonably based on the experimental results.  So far I have not seen any valid scientific evidence to suggest that the experiments I did were wrong.





58	I made those disclosures to Dr. Waksman in weekly research meetings with him and I did not point the problems to any individual.  Although he might not fully understand all the experimental results I disclosed, he should know that no other one in his lab involved in the disclosed problems, and my disclosure did not affect any one or any one’s researches in his lab.  The statement in his email of 22 January, “Your constant suspicion is poisoning the atmosphere in the lab,” was contrary to that actual situation.  It sounded strange to me because I had never heard he talked with me any thing like that in any of our meetings.  In connection to this, why did he not tell me about that reason to ask me to look for other job straightly and truthfully in front of me in those two final meetings on 22 and 27 January 2003.  Based on his final two emails of 22 and 27 January, his final decision to dismiss me solely came from my disclosure.  Why did he not disclose that reason truthfully in the dismissal letter rather making my disclosure as a minor reason.  I believe he, as a scientist, was also reluctant to use my disclosure as the reason, or as the major reason, to dismiss me because it would not be a legitimate reason for dismissal in academic fields.  He probably also realized that I as well as others in our fields would not accept the dismissal with the disclosure as a major reason.  Unfortunately, I had not got a chance to read his email on 22 January.  If I did, I would have definitely gone to see the Deans and to the college immediately before his final decision.  In such situation, there might not even have been that dismissal.  





59	The only thing I can recall about that "threat of dismissal" is Dr. Waksman's response to my legal effort to recover the deposit after that incidence at the flat as I have discussed above in paragraphs 6 and 9.  My such effort had continued until the day when I was dismissed.  Such matter had not only affected me but also another one in his lab who might involved in that incidence.  It seemed to me that it was one of the most concerns to Dr. Waksman, at least more important than my disclosure of those problems at work.  I believed it must be an important reason for my dismissal though it could not be written into the dismissal letter as a reason for the dismissal and recorded into any email released to the ET.  Because of no such evidence, it is still not fully clear to me how such matter linked to and affected the dismissal precisely.  





60	The bottom line is that I had never believed Dr Waksman could or would use my disclosure as the principle reason for the dismissal, because it was not a legitimate reason as I had seen and heard in scientific fields, because my disclosure did not affect any thing in his lab actually, because I did not read his email on 22 January 2003, because he failed to tell me that reason straightly and truthfully in both meetings of 22 and 27 January and in the letter of dismissal until I read those emails after 28 August that evidenced that my disclosure was such reason, and because there were several more important reasons as I had known.  It was no sense and not logic that, if I had known the principle reason to dismiss me as my disclosure, I would not have told it to my legal advisors and made such complaint immediately and in time, as how I did in the September 2003.  





61	The reality is that, at the time when I was dismissed and before 28 August 2003, all the evidences on my hands, including my disclosure report and the dismissal letter that the tribunal used as facts in making their decision, would not provide with that principle reason.  Even if I had read Dr Waksman’s email of 22 January at that time and supposed that those meetings might have brought me a link between my disclosure and the dismissal, I might have been able to guess that reason for the later final dismissal as my disclosure but they still would not bring me much more than my understanding to that reason from the dismissal letter and I still would not have an evidence on my hand to meet the legal requirement in order to make the complaint practically.  Therefore, it was not proper to say that it was reasonable and practicable for me to make a PIDA complaint of unfair dismissal in time and before 28 August 2003 and there was no error of law from the ET’s decision and the EAT’s order.  Thus, the ground of that 6 July order from the Court of Appeal as stated in the Judgment was contrary to the facts and so the order was wrong.  





62	The Judgment regarded my second ground of the appeal that the order of the EAT was unjust as the following:  





“The second ground of appeal is one which Dr Yuan described as being that the decision was unjust.  He submits that there was a lack of appreciation of the true position.  He suggested that there is some inconsistency between the e-mail to him of 22nd January and the e-mail of 27th January …” (paragraph 21)


“…, the judge, said of the disclosure report that it was a document which he had not seen that day.  Dr Yuan has told me that it was in the papers before the judge.  For my part, I do not think that anything turns on this because the judge was prepared to proceed on the assumption - which, I have to say, I think generous, but I will also proceed on the same assumption - that it was a document in which he made a disclosure within section 43B of the 1996 Act.  In effect, all that the judge was saying was that that was not a document which had been shown to him at that hearing.” (paragraph 15)





63	In contrast, the actual statement for such ground of my appeal in my Appellant Notice at the Court of Appeal was  





“7. All evidence documents essential to the subject of the hearing, as listed at the end of my Notice of Appeal, had been lodged to the EAT.  However, of them, my disclosure report (a crucial evidence for my complaint) had not been seen by the judge on the hearing day as claimed in the judgment, and the Respondent’s email of 27/1/2003 (the most critical evidence for the real reason, i.e. my disclosure, to dismiss me finally) was ignored in the judgment.  …  Therefore, it suggests that the order of the EAT was unjust, too.”





64	By comparing them, it is not very difficult to tell the arguments in the judgment regarding my second ground were incorrect.  There was nothing in this ground that would suggest that "inconsistency" of two emails.  There has been no any evidence to support what would be "generous" by missing my disclosure report in the EAT's judgment.  This part of the Court of Appeal's judgment sounded as a covering up, and made itself unjust.  





65	Thus, there are two grounds, similar to those I used for my proposed appeal to the Court of Appeal, from which I would like to further appeal.  Unfortunately, as stated in the responding letter from the Judicial Office at House of Lords, according to current English law, "no appeal lay to the House of Lords from a refusal by the Court of Appeal to grant leave to appeal to that court."  However, as also suggested by the letter, such situation establishes my compliance with the domestic remedies rule in order to bring such appeal to the European Court of Human Rights.





Basis of My Problems in UK --- Race Discrimination





66	Besides those grounds as mentioned above in paragraph 24, many other questions in relation to my dismissal from Birkbeck College and during the proceedings of my complaints and appeals also suggest that I might be racially discriminated.





67	Why could those incidences I encountered at work and at home repeatedly occur after I have disclosed them to the school?  Why could the Respondent dismiss me by using my disclosures of experimental questions, malfunction or possible malfunction at work as the main reason but ignoring the Public Interest Disclosure Policy of the college and the related law?  Why could the college refuse to properly respond my rebuttal after the dismissal and the CAB's letter to the college in order to resolve my employment problem informally?  Why could some college official say that they might not have to follow the procedure in order to dismiss me?  Why could someone told me that I was dismissed "because you have not got married"?  The easy answer I could get to these questions would be race discrimination.





68	My PIDA complaint of unfair dismissal as well as my breach of contract complaint are well evidenced and the relative law is well defined.  Why could the ET make the errors of law in their decisions regarding both complaints, even ordered me to pay the cost to the Respondent?  Why could the judgments of the EAT and the Court of Appeal in relation to my PIDA complaint repeat that error of law and even make irregularities like covering up?  Why could some crucial evidences I submitted to the Tribunals and the Court be ignored and missed in making their decision and orders?  I believe race discrimination played a role at least partially.





69	I believe such race discrimination by the authorities, at least viewed by some of individual people, has encouraged others to make race discrimination against me, may or may not relating to those legal complaints of mine.  For example, my private life has been damaged severely through abusing the phone services I ordered (including landline phones, mobiles and even pay phones), the Internet services I used (both at home and at Internet cafes), my personal data (including the login information of my email and financial accounts), and public security servillant systems.  Such abuses affected my seeking for legal help, jobs and places to live.  





70	Personal security has also been a severe problem for me in London.  Besides that incidence occurred at my flat at the end of 2002, my other flats, rooms, my locked file cabinet in my room were broken into several times while I was out.  Not only the personal properties were searched but my keys, legal documents and cash were also stolen.  In the November 2003 my bag was stolen in a CCTV monitored place containing all my IDs, credit cards and some cash.  Even now I can not get back my US green card and my US driver license.  After I reported the loss of one of the credit cards to a bank in UK and was told that the lost card had been blocked, many unauthorized transactions still occurred in the CCTV-monitored places.  I reported all these as well as the unauthorized transaction information (I obtained from another US bank) to the police and asked to use the records of the CCTVs to search for the persons who did the crime but I could not get any positive answer.  The data in my home computer, my computer drives  and the purchased software on CDs were stolen, modified or damaged either through direct access or remote approach, repeatedly and even not in secret, though there is a Computer Misuse Act 1990 in UK.  





71	Such personal problems also caused my financial losses severely not only through the ways mentioned above, such as losses of cash and damages to my personal belongings, but also through interrupting my direct financial activity (which is the only limit source I could support myself so far for a very basic living but it might not last very long under such condition) as evidenced partly by my complaint against easyInternetCafe at the county court.  Thus, although I am not a perfect person (e.g. not so social, more concentrated in my own work, and out speaking sometimes), from all above facts, I believe race discrimination is one of the major factors that have caused my current situation since I came the UK.





�
III.	STATEMENT OF ALLEGED VIOLATIONS OF THE CONVENTION AND OF RELEVANT ARGUMENTS
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A.


According to two Respondent's emails of 22 January and 27 January (at 14:21) 2003, the final decision to dismiss me from the college solely came from my disclosures of malfunction and possible malfunction at work in good faith to my supervisor and authority of the school.  Considering there were also other reasons for my dismissal as listed in other documents, my disclosure would be the principle reason for the dismissal.  Such dismissal by the school and the college violated provision for "freedom of expression" of the Convention in Article 10.  





My disclosures were reasonably based on the experimental results and did not point to any individual.  I believe it was my job obligation and responsibility to report such malfunction at work to the authorities because it had damaged my work and might also be harmful for others' works and the interest of the school and the college.  Such kind of disclosures should belong to protected disclosure under Public Interest Disclosure Policy of the college, which was also part of my contract of employment, and the UK law (the Public Interest Disclosure Act 1998 integrated into the Employment Rights Act 1996), therefore they should not conflict with those interferences permitted by this Article of the Convention.





B.


When knowing that real or principle reason for my dismissal as my disclosure after the Respondent released those emails regarding the process of my dismissal on 28 August 2003, I filed the complaint of unfair dismissal in relation to public interest disclosure to the Employment Tribunal on 22 September.  In a hearing on 17 December the Tribunal decided to dismiss my complaint but, based on its Reasons, the decision was made in error of law according to provision of the Employment Rights Act 1996 section 103A.  I appealed the Tribunal's decision to the Employment Appeal Tribunal on 18 January 2004 (a hearing on 19 May) and then to the Court of Appeal on 2 June (a hearing on 6 July).  Both appeal courts failed to correct that error of law in the Employment Tribunal's decision and the major arguments in the judgments of these two hearings were contrary to the facts and the evidences I had presented to the hearings, therefore both orders from those appeal courts also erred in law.  Even there were irregularities in those judgments that favored their wrong decisions.  Thus, I would argue that I have not got a fair trial regarding my complaint so far, thus becoming a victim from the violation of the provision for "right to a fair trail" of the Convention in Article 6.





C.


Although, after my dismissal on 7 February 2003, I have tried all as I can including my rebuttal within the college in February, communication with the college by the Citizen Advice Bureau in March, my complaint at the Employment Tribunal on 22 September and followed by two applications for appeal at the Employment Appeal Tribunal on 28 January 2004 and at the Court of Appeal on 2 June, I have not received any effective remedy regarding the unjust dismissal from the college that violated the Convention.  Therefore, the provision for "Right to an effective remedy" of the Convention in Article 13 has not been satisfied yet.





D.


Based on the facts I have described in this application, I believe I have been racially discriminated and such is a major basis of the problems I have encountered since I came UK, which amounts violation of provision for "Prohibition of discrimination" of the Convention in Article 14 at least partly by public authorities.

















�
IV.	STATEMENT RELATIVE TO ARTICLE 35 SECTION 1 OF THE CONVENTION











16	Final decision (date, court or authority and nature of decision)





6 July 2004, the Court of Appeal in London, UK, ordered to dismiss my application for permission for leave to appeal the Employment Appeal Tribunal's order to the Court of Appeal.











17	Other decisions (list in chronological order, giving date, court or authority and nature of decision for each of them)





17 December 2003, the Employment Tribunal in Central London, UK, decided not to extend time for my Originating Application for the public interest disclosure complaint of unfair dismissal and so the complaint was dismissed.





19 May 2004, the Employment Appeal Tribunal in London, UK, ordered to dismiss my application for appeal against the decision of the Employment Tribunal.











18	Is there or was there any other appeal or other remedy available to you which you have not used?





No.  There is a proof for this by a letter from the Judicial Office at the House of Lords in UK on 28 July 2004.


�
V.	STATEMENT OF THE OBJECT OF THE APPLICATION
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My object of this application is to seek for justice because I believe my dismissal from Birkbeck College was wrong and unjust in either moral or legal point of view.  My priority is to resume my scientific career, which I have devoted to since I was a child and I have not been able to archive it after my dismissal.  If possible, I would like to be reinstated or reengaged at the School of Crystallography, Birkbeck College in order to complete my training in crystallography that was my purpose to come the UK from US.  It would be helpful for me to resume my career if I could recover necessary part of damages I incurred since my dismissal over a year ago.




















VI.	STATEMENT CONCERNING OTHER INTERNATIONAL PROCEEDINGS











20	Have you submitted the above complaints to any other procedure of international investigation or settlement?





No.
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