EAT FORM 3


Reference No: EAT/0627/04/DM





RESPONDENT'S ANSWER





APPEAL FROM DECISION OF EMPLOYMENT TRIBUNAL/CERTIFICATION OFFICER





DR W YUAN v BIRKBECK COLLEGE





1.	The Respondent is:


	(name and address of Respondent)





	Birkbeck College


	Malet Street


	London WC1E 7HX





2.	Any communication relating to this appeal may be sent to the respondent at


	(Respondent's address for service, including telephone number, if any)





	FirstAssist Group Limited


	Marshall's Court


	Marshall's Road


	Sutton


	Surrey SM1 4DU





3.	The Respondent intends to resist the appeal of:


	(here give the name of the Appellant)





	Dr W Yuan








The grounds on which the Respondent will rely are [the grounds relied upon by the Employment Tribunal/Certification Officer for making the decision or order appealed from][and][the following grounds]





(here set out grounds which differ from those relied upon by the Employment Tribunal or Certification Officer, as the case may be)





Please see attached Respondent's Answer








4.	The Respondent cross-appeals from


	(here give particulars of the decision appealed from)





	N/A








5.	The Respondent's grounds of appeal are


	(here state the grounds of appeal)





	N/A








Date __04 December 2004_____  Signed ___FirstAssist Group Limited___�
IN THE EMPLOYMENT APPEAL TRIBUNAL				Ref: EAT/0627/04/DM





DR W YUAN					APPELLANT





-v-							





BIRKBECK COLLEGE			RESPONDENT


_______________________________________________________________________________





RESPONDENT'S ANSWER


_______________________________________________________________________________





1.	The Appellant came to Birkbeck College in 06 November 2002, on a fixed term contract.  The Appellant is a Chinese citizen and a permanent resident of the United States of America: It was necessary for the Respondent to obtain a work permit for the Appellant to take up his appointment at Birkbeck College.





2.	The Appellant was employed in the School of Crystallography as a Postdoctoral Research Assistant.





3.	Unfortunately there were problems with the Appellant's employment from the beginning.  The standard of his work in the School of Crystallography was unacceptable low for Birkbeck College, which has a very high international standard to maintain.





4.	The Appellant implied promised that he was reasonably competent to do the job.  it was soon discovered that he was seriously incompetent to such an extent that the Respondent could justify summary dismissal at common law.  This authority was emphasised in the case Harmer v Cornelius [1858] 5 CBNS 236.





5.	The Appellant was late for and missed meetings within the school.  He had difficulties within some of the fundamental requirements of his job in the School of Crystallography and then had difficulty accepting advice or direction from his supervisor.





6.	On 08 December 2002, the Appellant visited the Franklin Laboratory within the school, he explained that he had been incubating E. coli cultures in another laboratory but they had not grown.  The Appellant described them as 'totally inhibited.'





7.	The Appellant's conclusion was that a person had entered a laboratory and had sabotaged his work.  It was explained to him that scientific experiments fail to work much, if not most of the time and overcoming each of the reasons for these failures probably constitutes the major part of any experimental program.





8.	To so readily put the problems down to malicious tampering rather than attempting to deduce their reasons seemed to the Respondent as unhelpful as it was ridiculous.





9.	The Appellant blamed other colleagues for his own work failings and thereby became a disruptive influence on his colleagues and on the development of teamwork within the school.  He had difficulties in working as part of a team and in his relationships with peers and supervisors.





10.	On 17 December 2002, the Appellant was sent a letter from Professor Gabriel Waksman expressing concern with regards to the Appellant's behavious and informed him of the College's independent confidential counselling service that also had access to Occupational Health services.





11.	Professor Gabriel Waksman also responded to the Appellant's e-mail dated 18 December 2002, indicating that he too had failed experiments in his time and tried to reassure the Appellant the best he could.





12.	On 7 January 2003, the Appellant was sent an e-mail from Andrei Okorokov.  The Appellant was found to be conducting experiments that he was not authorised to do and he was not considered experienced enough to be doing such work.  This was a breach of health and safety regulations.





13.	On 7 January 2003, Professor Waksman sent an e-mail to Annette Groark the deputy Director of Human Resources expressing his concerns that he was not happy with the way the Appellant's work was progressing.  The Applicant was unable to complete an experiment that he had been asked to do over five weeks before.





14.	The Appellant had continued to blame others for his failures.  Annette Groark had arranged for another scientist to examine the work of the Appellant in order to see whether there was any substance to his claim that he was not to blame for his failures.





15.	It was found that the Appellant was incompetent and was unable to recognise that any failures in the experiments were due to his own inadequacy.





16.	The Respondent was aware that they should consider article 20.6.2 of the college's own probationary period;





	If there are difficulties in the progress, line managers should investigate why this is so and indicate how an improvement is to be made.





17.	During the course of his initial three month probationary period, his line manager, Professor Gabriel Waksman, and the Head of School, Professor David Moss, held a number of meetings with the Appellant.





18.	Towards the end of this three month period, the problems with the Appellant were obviously becoming as serious that Annette Groark, was also involved in the meetings with the Applicant.  The Appellant had been warned that his performance was inadequate and he was then given the opportunity to improve.





19.	However, it became clear that the Appellant had great difficulty in accepting that there was any problem with the standard of his work performance in any way, and he had great difficulty in accepting guidance or direction from his immediate supervisor.





20.	On 08 January 2003 an e-mail was sent from David Moss highlighting that the Appellant was most reluctant to consider the possibility that the failure of this experiments might be due to fault in his own procedures even when his experiments had been successfully repeated by others.





21.	Reluctantly the college came to the conclusion that the Appellant was irredeemably incapable of carrying out the duties of a Post Doctoral Research Assistant in the School of Crystallography and the decision to terminate his employment in accordance with the college's probationary procedure and in particular in accordance with article 20.7.3.  The article reads as follows;





	If during this period, probationers failed to make discernible improvement in performance within the given timescale, or if they are judged to be irredeemably incapable, they may be dismissed at this stage.





22.	The Appellant was accordingly dismissed on the grounds of incapability in regard to his standard of work.





23.	The Respondent later received information from the academic institution in Oregon that indicated that the circumstances in which the Appellant's engagement came to an end in the United States of America had similarities to problems that the Respondent had experienced whilst the Applicant was working at Birkbeck College.





24.	In conclusion the Appellant was incompetent in his job to such an extent that his behaviour justified summary dismissal at common law.  The Respondent gave the Appellant a chance to improve but his level of competence was inadequate.  As a result they had no alternative but to dismiss him pursuant to clause 20.7.3 on the basis that the Appellant was irredeemably incapable.
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