Seal Date: 07 January 2005


FORM 1

NOTICE OF APPEAL FROM DECISION OF EMPLOYMENT TRIBUNAL
1.
The appellant is (name and address of appellant):-



Wuchao Yuan



43 Brinkburn Gardens



Edgware HA8 5PL

2.
Any communication relating to this appeal may be sent to the appellant at (appellant's address for service, including telephone number if any):-



Wuchao Yuan



43 Brinkburn Gardens



Edgware HA8 5PL

3.
The appellant appeals from (here give particulars of the decision of the employment tribunal from which the appeal is brought including the date):-


The decision of the Employment Tribunal at Central London in Full Hearing on 2 October 2003 and promulgated on 10 October 2003, as further explained in its Further Reasons promulgated on 17 July 2004.  This Amended Notice is served pursuant to the permission granted by the Employment Appeal Tribunal (His Honour Judge Prophet QC, Prof Wickens, Mr Edmondson JP) on 24 November 2004.
4.
The parties to the proceedings before the employment tribunal, other than the appellant, were (names and addresses of other parties to the proceedings resulting in decision appealed from):-



Birkbeck College



Malet Street



London WC1E 7HX

5.
A copy of the employment tribunal's decision or order and of the extended written reasons for that decision or order is attached to this notice.

6.
The grounds upon which this appeal is brought are that the employment tribunal erred in law in that decision (here set out in paragraphs the various grounds of appeal):


Please see attached sheets

Date.......3.January.2005.........................
Signed..................................................
N.B.  
The details entered on your Notice of Appeal must be legible and suitable for photocopying.  The use of black ink or typescript is recommended


The red-color and underlined portions are the additions to the Notice of Appeal amended on 16 February 2004

THE LAW:

1.
Industrial Tribunals Act 1996
Section 3. -

(2) Subject to subsection (3), this section applies to-

(a) a claim for damages for breach of contract of employment or other contract connected with employment,

(b) a claim for a sum due under such a contract, and

(c) a claim for the recovery of a sum in pursuance of any enactment relating to the terms or performance of such a contract, if the claim is such that a court in England and Wales or Scotland would under the law for the time being in force have jurisdiction to hear and determine an action in respect of the claim.

(3) This section does not apply to a claim for damages, or for a sum due, in respect of personal injuries.

(6) In this section a reference to breach of a contract includes a reference to breach of-

(a) a term implied in a contract by or under any enactment or otherwise,

(b) a term of a contract as modified by or under any enactment or otherwise, and

(c) a term which, although not contained in a contract, is corporated in the contract by another term of the contract.
2.
The Industrial Tribunals Extension of Jurisdiction (England and Wales) Order 1994
Extension of jurisdiction
3. Proceedings may be brought before an industrial tribunal in respect of a claim of an employee for the recovery of damages or any other sum (other than a claim for damages, or for a sum due, in respect of personal injuries) if-

(a) the claim is one to which section 131(2) of the 1978 Act applies and which a court in England and Wales would under the law for the time being in force have jurisdiction to hear and determine;

(b) the claim is not one to which article 5 applies; and

(c) the claim arises or is outstanding on the termination of the employee's employment.
3.
The Implied Term of Trust and Confidence (in the House of Lords in Malik v BCCI [1997] IRLR 462; Lindsay, The implied term of trust and confidence, [2001] Industrial Law Journal, Vol 30, pp1-16):

[The employer] would not, without reasonable and proper cause, conduct itself in a manner likely to destroy or seriously damage the relationship of confidence and trust between employer and employee.
4.
Jefferson, M, Principles of Employment Law, 2000, Cavendish Publishing Limited 520:

p97, section 4.7.1, 'if there is a conflict between an express term and an implied one, the express term prevails.'
p233, section 7.2.12, 'To the rule that damages are only for the notice period, there are four exceptions, if they can be called exceptions at all:

(1)
damages may be claimed for loss of employment rights which the employee would have acquired had he not been dismissed before qualifying period' 'when the employers do not have a right to make a payment in lieu of notice;

(2)
if the contract is for something other than just wages, the employee may obtain damages for the further loss';

(3)
'if the contract is for a fixed term and there is no provision for termination by notice, damages are awardable for the period the employee would have worked under the contract, had the agreement been performed';

(4)
'damages may be awarded for a period longer than the notice period when going through the contractual means for termination takes longer than the notice period'.
5.
The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2001

Schedule 1 The Employment Tribunals Rules of Procedure
Cost
14. - (1) Where, in the opinion of the tribunal, a party has in bringing the proceedings, or a party or a party's representative has in conducting the proceedings, acted vexatiously, abusively, disruptively or otherwise unreasonably, or the bringing or conducting of the proceedings by a party has been misconceived, the tribunal shall consider making, and if it so decides, may make -

(a) an order containing an award against that party in respect of the costs incurred by another party;
THE GROUND OF APPEAL:

1
The tribunal in making their decision on my claims for breach of contract in the full hearing of 2 October 2003 applied only the notice rule regarding a dismissal complaint but failed to apply the more relevant law referred by the Employment Tribunal to a breach of contract complaint.

(1)
My complaint at the tribunal was for breach of contract, which occurred during the first three months of my employment including the process of my dismissal, but not for a claim of dismissal itself because I only had three-month employment and had not acquired an employment right yet according to the statute.  A breach of contract complaint has been referred to the law in section 3 of Industrial Tribunal Act 1996 on the Employment Tribunal's web site.  This law provides the scope of jurisdiction the tribunal would have in dealing with such complaint, including breach of express terms and implied terms including the implied term of mutual trust.

(2)
My three-month employment was during my six-month probation period.  According to my contract of employment, the Probationary Procedure and other relevant conditions of employment provided by the college's Handbook (part of the contract) should have been followed during this period including the process of my dismissal.  My claims for damages due to the Respondent's failure to comply with the contractual procedure, including the requirements for the length of my probation period and the contractual reasons defined by the procedure, should be valid in law according to s.3(2) and (3) of the Industrial Tribunals Act 1996.  Such failure to follow the contractual procedure caused repudiatory breach of my contract of employment including my losses of the rest three months of my probation period and two days of the required termination notice period.

(3)
Based on the most recent and authoritative description of the implied term of mutual trust and confidence, as stated in the House of Lords in Malik v BCCI [1997] IRLR 462 and further advised by Lindsay in Industrial Law Journal [2001], the Respondent also breached this implied term of the contract during my three month employment at Birkbeck College.  The false allegation by Respondent in my termination notice as the reasons for the dismissal was a breach of the implied term of mutual trust.  This breach destroyed the relationship of employer and employee that bound by my contract of employment.  the Respondent's threatening me with dismissal when I reported a break-in at home and was trying to fight against the crime was breach of implied term of mutual trust, too.  This breach seriously damaged and likely destroyed the relationship between employer and employee.  Since I was threatened with dismissal and then was dismissed actually, I believed it contributed into the reason for the dismissal.  According to s.3(6)(a) of Industrial Tribunals Act 1996, my claim for damages due to such breach of the implied term should also be valid in law.  Both matters are fundamental breaches amounting to repudiatory termination of my contract.

(4)
All of my claims for breach of contract were not in respect of any personal injuries.  According to the law provided in s.3 of the Act as well as in s.3 of the Industrial Tribunals Extension of Jurisdiction (England and Wales) Order 1994, the tribunal should have jurisdiction over my breach of contract claims for damages due to repudiatory breach of both express and implied terms of my contract.

(5)
However, the tribunal in the hearing of 2 October 2003 did not apply the law stated in the Act to my claims for damages due to such breach of contract.  Rather it seemed that the tribunal considered my claims as for the result of the dismissal and applied only the notice rule that the damage due to dismissal from employment can be claimed only in the notice period.  Therefore, the tribunal's decision of no jurisdiction over my claims for breach of contract was made in error of law.

2
It was an error in common law of contract for the tribunal to use the implied one-month termination notice to override the 4-week one expressly written in the termination notice I received on 7 February 2003 and the Notice of Appearance by the Respondent filed at the Employment Tribunal on 21 May 2003.
(1)
My employment contract was terminated during my probation period.  Based on the Probationary Procedure, the termination during this period is required for a one-month notice (clause 20.7.3 of the Probationary Procedure).

(2)
The termination notice I received was "4 weeks notice" as expressly written in the termination notice letter of 7 February 2003 (paragraph 6 of the Extended Reasons).  It was short of a month notice required by the contractual procedure though the shortage was only a couple of days.

(3)
The actual amount I received for the pay in lieu of notice was as the same as the one-month pay during my three-month employment period as recorded in the pay slip (also indicated in paragraph 13 of the Extended Reasons).  This fact might have implied that the notice for the termination of my contract be one-month notice.  However, as expressed plainly in Notice of Appearance by the Respondent, the payment of the notice I received was "four weeks payment in lieu of notice" (subsection 7-3).  According to common law of contract, the expressly stated term should prevail when conflict with the implied one (Principles of Employment Law 2000, 4.7.1, p97).  Thus, the express 4-weeks notice and its 4-weeks payment during my dismissal should not be overridden by implied one-month notice.  It seems that the only thing, which could be implied here, should be a different pay rate the Respondent used for the pay in lieu of notice.

(4)
Thus, it was incorrect for the Tribunal to use the implied one-month notice pay overriding the express 4-weeks one concluding "his claim for breach of contract in respect of notice pay fails" regarding my first claim (paragraph 14 of the Extended Reasons).  The termination of my employment contract was repudiatory and wrongful with the notice short of the contractual requirement albeit it was slight.

3
Even my claims were considered as for damages due to the dismissal, it was still incorrect for the tribunal to decide no jurisdiction over my claims.  The decision was made in error in law by ignoring two of the exceptions to the notice rule when considering damages due to the dismissal requiring for going through contractual means and possibly for the contract being for something other than just wages.


Loss of three-month probation period
(1)
In employment law, there is a rule that the damage due to dismissal from employment can be claimed only in the notice period.  There are also several exceptions to this rule for termination of the contract of employment in the employment law.  One of these exceptions is that damages may be claimed beyond the notice period when the contract requires going through contractual means longer than the notice period.  This exception applies to my contract of employment that requires following the Probationary Procedure during my probation period and fulfilling the contractual reason (clause 20.7.3 of the Probationary Procedure) in the termination at the mid-point of my probation period.

(2)
Therefore, without a required and valid contractual reason and following the Probationary Procedure, the termination of my contract on an earlier date before normally required completion of six-month probation period would be repudiatory.  The Respondent owned me the rest three months of my probation period.  The tribunal should have jurisdiction over my claims for damages due to the repudiatory termination of my employment beyond the notice period during the required six months of the probation period.  Thus, the conclusion the tribunal made regarding my second claim (paragraph 15 of the Extended Reasons) erred in law by ignoring the contractual reason for the termination.
Loss of job prospects and loss of opportunity to publish
(3)
It is known that termination of an apprentice's contract during running the apprenticeship applies to another exception to the notice rule because this type of contracts are for something other than just wages.  Such employee may claim for loss of training and of job prospect.

(4)
The title of my job during employment at Birkbeck College was "Postdoctoral Research Assistant" as stated in my contract of employment.  Although a postdoctoral position is different from apprenticeship, it is well known in scientific fields, that the postdoctoral position, different from normal research staff, also have an official trainee status.  The Association of American Universities' Committee made a definition for the postdoctoral appointment in the Postdoctoral Education Report on 31 March 1998.  In the definition, the postdoctoral "appointment is temporary; the appointee receives training under the supervision of a senior scholar or a department in a university or similar research institution; the appointment involves substantially full-time research or scholarship; the appointment is viewed as preparatory for a full-time academic and/or research career; and the appointee has the freedom, and is expected, to publish the results of her or his research or scholarship during the period of the appointment."

(5)
Based on such situation, I believe that my contract for the postdoctoral position, similar to the contract for apprentice, satisfies the condition for the exception: "for something other than just wages".  Thus, I may be able to claim for loss of training and of job prospect including the opportunity to publish as my fifth claim (see Schedule of Loss).

(6)
The Employment Tribunal wrongly held that it lacked jurisdiction over such claim (paragraph 18 of the Extended Reasons).  The reason given for that finding is that "the Tribunal has no jurisdiction to deal with future loss" (paragraphs 11 and 18 of the Extended Reasons).  With respect, this is simply wrong.  The Employment Tribunal has jurisdiction to hear breach of contract claims which arise on or are outstanding at the date of termination, but that does not mean that future losses cannot be considered.  For instance, a claim for wrongful dismissal is a claim for future loss.

(7)
Further, the Employment Tribunal wrongly held that this loss was too remote.  It is submitted that this finding, which was not explained by the Employment Tribunal, was also wrong.  It would plainly have been in the reasonable contemplation of the parties, at the time the contract was entered into, that the move would assist me in developing and progressing my career, and this would happen in large part by the opportunity to publish.
4
The Employment Tribunal was wrong to hold that it lacked jurisdiction to hear my claim in respect of the loss of the work permit (paragraph 17 of the Extended Reasons).  If the Respondent was in breach of contract, and this was an aspect of my loss which arose as a result, there is no reason why the tribunal lacked jurisdiction to consider that claim.

5
The Employment Tribunal erred in law in holding that I cannot claim in respect of my entire 5 year fixed term contract (paragraph 16 of the Extended Reasons).

(1)
My contract of employment at the Birkbeck College was a five-year fixed term contract.  There are two relevant terms in the appointment letter: "this offer of appointment is subject to the satisfactory completion of a six months' probationary period", and "it is tenable under the terms of a fixed-term contract for a period up to 5 years commencing from a date to be mutually agreed".  Although these two terms might be conflict each other, both are substantial.  Based on my email exchanges with the Respondent in September and October 2002, such mutually agreed date for my post at Birkbeck College was finally set up on 6 November 2002.  Thus, my five-year contractual period must have started before the dismissal.

(2)
Although there is a notice clause in the Statement of Particulars of my contract, the section G of the college Handbook (also part of my contract) states "staff appointed on fixed term contracts shall not have their contracts terminated before the period specified except in the case of redundancy, incapability or misconduct" (clause 56.1).  Based on the cross-examination of the evidences from both sides, there was not only no any "irredeemably incapable" but also no any "incapability or misconduct" during my employment at the college.  Therefore, not only I should not be dismissed from the college during my probation period but also my five-year contract should not be terminated at all without that contractual reason (incapability and misconduct).  Thus, such dismissal must have amounted further repudiatory breach of the contractual term causing my loss of the chance of a further 4 and a half years' employment, especially when the Respondent was not entitled to dismiss me during my six-month probation period without "irredeemably incapable" as the ground.

6
During the course of making the decision that "the Applicant's claims of breach of contract fail", the tribunal amounted several points of errors in law, and so such decision must be incorrect according to the law.  Clearly, my breach of contract complaint at the tribunal was not misconceived.  Therefore, the other decision of the Tribunal "the Applicant is ordered to pay the Respondent's costs in the sum of £453.75" lacked reasonable and legal ground and must be made in error of law.
7
The Employment Appeal Tribunal considered my appeal against the Employment Tribunal's decisions in relation to my breach of contract complaint at the first Rule 3(10) hearing on 19 May 2004.  The judgment of the hearing (promulgated on 9 June 2004) states:

"It appears to me that on the face of it there are no reasons given in the Employment Tribunal's decision for its conclusion, if it reached such a conclusion, that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant's irredeemable incapability." (paragraph 39)

On the basis of this statement, the judge of the Employment Appeal Tribunal ordered:

"the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of the Appellant pursuant to clause 20.7.3, on the basis that the Appellant was irredeemably incapable, and if so what its reasons were for such a conclusion." (the order promulgated on 20 May 2004)

8
Thus, the Employment Tribunal made the Further Reasons on 19 July 2004 pursuant to such order of the Employment Appeal Tribunal.  In the Further Reasons, the Employment Tribunal defended its decision (the Respondent had right in paragraph 20.7.3 to terminate my probationary period on one month's notice) on the basis of two new conclusions:
(1)
"Dr. Yuan was irredeemably incapable" (paragraph 9 of the Further Reasons);

(2)
"Dr. Yuan had been judged irredeemably incapable by the Respondent" (paragraph 17 of the Further Reasons).

9
Because of such conclusions of the Employment Tribunal in its Further Reasons, it is necessary to address additional grounds of this appeal accordingly.  The central matter of the additional grounds is the question of "irredeemable incapability" the contractual reason for the termination of my employment at the mid-point of my probation period pursuant to clause 20.7.3 of the Probationary Procedure.  These additional grounds are that the employment tribunal erred in law:-

(1)
in concluding that I was irredeemably incapable;

(2)
in concluding that I had been judged irredeemably incapable by the Respondent.

(3)
in taking the view that I was irredeemably incapable as being decisive, and in failing to consider for itself whether the Respondent was entitled to dismiss for irredeemable incapability;

(4)
in that it failed to give adequate reasons;

Additional Ground (1) irredeemably incapable
10
My job during the three month employment at Birkbeck College was mainly to work a research project in structural study of a protein complex by using crystallography.  This type of research usually include several steps, using different technique at each step (for details please see paragraph 5 of my Witness Statement):

(1)
cloning of protein genes into expression vectors by using Molecular Biology;

(2)
expression of the protein in a proper host by using Molecular and Cell Biology;

(3)
purification of the protein by using Biochemistry;

(4)
crystallization of the protein by screening the chemical and physical conditions under which crystals can be produced;

(5)
study of the crystals by using X-ray diffraction and physical analysis of the diffraction patterns, i.e. real crystallographic step.

11
As also described in my Witness Statement in paragraphs 6 and also recorded in my CV, I was trained during my high education in molecular biology and biochemistry with a doctoral degree in the fields.  The following postdoctoral training in the top laboratories of the fields intensified my skill for such work, which was evidenced by seven recent publications in peer reviewed journals.  My academic achievements are also evidenced by numerous awards I received as recorded in my CV.  Before taking the job at Birkbeck College, I took one-year intensive training in crystallography in Department of Biophysics at Boston University where I became familiar with the crystallization techniques required at the step 4 and gained systematic knowledge and practices in the real crystallography at last step.

12
My three-month work at Birkbeck College was expression and purification of the protein complex at steps 2-4 using mainly techniques in molecular biology and biochemistry.  These works of the project had three difficulties: (1) the proteins of the complex are unstable; (2) the target of the expression and purification is not single protein but a complex of two proteins; (3) it does not have an affinity approach available to easily purify the complex, as all other projects in the laboratory do.  Because I had had intensive experiences in the similar researches in molecular biology and biochemistry, despite of such difficulties, the progress of my work had been relatively smooth as described in paragraphs 7-9 of my Witness Statement.  Details of such work were recorded in my research notebooks and other records of the experiments and the results of the experiments in the laboratory of the college.  Based on these records, I had done over hundred of experiments in total during my three month employment, and, although they might not all perfect as any other research, I had roughly completed research work required for the initial stages of the project.

(1)
Received the clone for the proteins on 18 November 2002.

(2)
Made long-term stock of the clone successfully on 20 November 2002.

(3)
Completed small-scale expression assays on 7 December 2002.

(4)
Completed large-scale expression assays by the long holiday period.

(5)
Long holiday period at the end of the December.

(6)
Started protein purification trials in January 2003.

(7)
Completed protein purification trails and optimized the purification protocol on 20 January 2003.

(8)
Purified out the protein complex with its purity over 90% on 30 January 2003.

(9)
Promising crystals (uniform rod-shaped) were produced (under one of 96 conditions in a screening experiment) from the purified protein complex (the prototype material for the real crystallography) on 5 February 2003.

(10)
Was preparing for the X-ray diffraction assay just before the dismissal.

13
Clause 20.6.1 of the Probationary Procedure offers guidance for evaluation of the probationer's work progress, specifically in four areas: work output, work quality, standard of work and attendance.  This guidance should have been used to consider whether I was irredeemably incapable in relation to my work performance during my three-month employment at the college.  Last part of the details of the complaint (section 11) in my Originating Application tried to match my work performance with each of the four areas as suggested in clause 20.6.1.  Clearly, nothing in the records of my work at the college could support the Employment Tribunal's conclusion, and, according to clause 20.6.1, my work performance at the college would be neither irredeemably incapable definitely nor even nearly incapable.

14
The Further Reasons of the Employment Tribunal identified and recited the Respondent's documents that "set out matters concerning Dr. Yuan's capability."  On the other hand, my Originating Application, my Witness Statement and other supporting documents in the agreed bundle were used in the hearing at the Employment Tribunal and addressed the issue raised by the tribunal in its Further Reasons.  Besides, additional documents also addressing the issue and also available at the Employment Appeal Tribunal include the reprints of my recent publication and a copy of the major part of my notebook for the purification and crystallization of the protein complex at the college that I obtained from the Respondent in September 2003.  This copy of the notebook is also accompanied by a portion of the special records of my experimental data (e.g. chromatograms and electrophoresis gel pictures) but their copies provided by the Respondent are in too low quality to be readable.

15
Two emails of the Respondent recited by the Further Reasons (paragraphs 14 and 15) plus another two Respondent's emails (on 8 and 22 January 2003) identified by the Further Reasons recorded that the termination process was triggered by my disclosure report of 3 January and the final decision to dismiss me came from my complaint made in the report and my presenting certain experimental results in the research meetings.  The conclusion drawn from such complaint and presentation by the Respondent as indicated in the termination notice letter to me (as reason #7) was "you have systematically suspected your colleagues to be the cause of your own experimental failures."

(1)
The only formal complaint I made at the college was the one to the School of Crystallography in the end of 2002 and recorded by a written disclosure report of 3 January 2003 under the request from the school as mentioned in paragraph 14 of the Further Reasons.  This report disclosed a bacterial culture incidence I observed in the end of November 2002 and my test immediately following the incidence (in the first part) as well as a cell culture incidence I initially observed on the 16 December (in the last part).

(2)
The email of the 22 January, which I had not read until the 28 August in the Respondent's bundle, described (in its first paragraph) my presentation to the Respondent in a research meeting regarding one of my protein purification experiments.  The experimental result mentioned in the email, as I can recall, might be one of the initial observations from a problem with unusually significant loss of proteins in some of the purification experiments.  Normally, such loss could come from unbinding of the protein from the purification equipment.  I tested the pH because change of pH is a common factor for the unbinding.  However, the later repeated observations of such problem and my tests in order to uncover its cause allowed me to know that the problem was not unbinding but a type of unusual degradation and its cause was not pH change but a specific input into the purification system, which would be evidenced at least by relevant chromatograms and electrophoresis gel records in the laboratory.
(3)
No matter it was my formal complaint or my presentation (also recognized by the Respondent as complaint) as mentioned in the email, it was based on my experimental observations and disclosed malpractice or possible malpractice in the research without pointing the problem to any individual.  At meantime it was made in good faith to the Respondent internally.
(4)
One of the complained problems was not confirmed by the Respondent through a test over a month after the incidence (paragraph 14 of Further Reasons).  This test itself could not serve a solid scientific ground for the Respondent's conclusion, i.e. "my own experimental failures" as discussed in paragraph 14 of my Witness Statement.  Besides, the Respondent has not shown me any other specific evidence to allow a debate on the matter and to serve a scientific or reasonable ground of such conclusion.  Of course, as any research, hundred of experiments I had done at the college might not all perfect and might contain errors but I have kept all of them, both positive and negative, open to the Respondent.  Importantly, such matter had not affected my collaboration with the Respondent and the progress of my research project until the end of my employment at the college.

(5)
My complaint would pass the test for protected disclosure according to the provisions of the Employment Rights Act 1996 sections 43B and 43C and on the basis of the college's Public Interest Disclosure Policy, "If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual."  Thus, not only there would be no "irredeemably incapable" or "incapable" involved in such reason for the dismissal but also it was fundamentally wrong to use such as major reason for the dismissal.
16
The memorandum of Mark Richards as recited in paragraph 10 of the Further Reasons described a matter in relation to a bacterial culture incidence I encountered during the weekend of 7 and 8 December 2002 after the one as recorded in my disclosure report.  Briefly, I inoculated bacteria into the medium on Saturday morning (the 7 December) and saw that the bacteria grew up (the medium started to turn cloudy) in the evening before left the laboratory.  When I came back on late Sunday, I found that the bacterial growth in that medium not only stopped but also the bacteria were dead (because the medium became clear again).  By seeing this incidence, I was angry and asked Mark whether he saw anyone came the laboratory where I worked.  I explained to him briefly why to ask such question, and also expressed that, if any one had been involved in the incidence, that would be scientific misconduct or even could be criminal.  Although Mark might feel strange about what I told to him and did not fully understand what happened from such brief description, his memorandum roughly reflected what happened between Mark and me after my observing the bacterial culture incidence on the 8 December.  It would not offer any evidence to support my "irredeemably incapable" or "incapable" in relation to my work at the college.

17
The letter from the Respondent to me on 17 December 2002 as recited in paragraph 11 of the Further Reasons and the email on the following day were nicely written.  I would appreciate the Respondent's general advice to me.  Their problem was that they failed to reflect what happened actually.  The background of the letter and the email was my presenting to the Respondent in research meetings the experimental results in relation to two bacterial culture incidences and my test following the first one as well as my seeking for the Respondent's moral support by telling series of incidences occurred at my flat (evidenced by a photograph with a list of the events and a letter from my solicitor).  The agent of the flat management company hinted that it related to someone in my work place.  The description "Wuchao [Dr Yuan] has had some problems with moving to London that may have affected his work" in the Respondent's email exchange on 8 January 2003 regarded this matter.  If anyone faced such problems both at work and at home, how did he feel about such letter?  My response to the matter in my replying email to the Respondent on the 18 December was neither unusual nor unreasonable though I did not accept the Respondent's unfair responses to my sharing the information with the Respondent of those incidences.  However, neither the letter nor the email could provide any evidence for my irredeemable incapability or incapability.

18
The email from Dr. Okorokov to me on 7 January 2003 and another email from UCL to the Respondent on the 14 January regarded last reason for the dismissal in the termination notice letter, i.e. I "had not received clearance to work on a project at UCL" as described in paragraph 12 of the Further Reasons.  Actually, my using the cell culture facility at UCL was only to grow up a healthy cell line obtained there after the cell purchased from a company died in the incidence as mentioned in my disclosure report.  Such work was the preparation for my p300 project.  The Genetic Modification form for this project had been admitted by my supervisor and the school.  The college health and safety officer Dr. Jim Pitts advised me during mid to late December 2002 that I may start to prepare for such project.  Before using the facility at UCL, I went through the proper channel as advised from UCL from my supervisor to the responsible persons at UCL and followed all their instructions that I obtained regarding the matter as I discussed in detail in my Witness Statement (paragraph 15).  It not only is not related to work capability, but also it was inappropriate for the Respondent to use such as one of the reasons to dismiss me.

19
In two of the emails on 7 (at 21:23, as recited in paragraph 13 of the Further Reasons) and 27 (at 13:54) January 2003, the Respondent made complaints about my work performance during protein purification with biochemical techniques.

(1)
The first complaint was about my waiting for the materials and reagents for 4-5 weeks that I ordered before the Christmas holiday and had not received completely until after the holiday period.  I completed protein expression assays (at step 2) by the end of 2002 and before that I started to prepare for the next step of protein purification including those orderings required for the work to follow the protocol from a Respondent's former worker.  I newly worked on that protein complex and it was crucial first to follow that protocol that came from previous works of other people.  If I changed the protocol at the beginning, I would not know what I needed compare with and it might cost much more time and materials to finish that purification research.

(2)
The second complaint about my research work was: "he was unable to reproduce a protocol that was successfully worked out by one of my postdocs in US.  He is now trying to modify it to work out his own protocol."  However, the summary of the Respondent's protocol recorded "VirE1/E2 has been purified for crystallization purposes using the protocol outlined below but has thus far failed to yield useful crystals using standard crystallization screening approaches."  I started with that protocol and found that there were still three major contaminants (as called X1, X2 and X3 in my modified protocol) with the protein complex.  After many experimental trails in the January, a modified protocol was assembled in order to separate the protein complex from those contaminants and increase amount of the complex during the purification process.  By using such modified protocol much better protein complex was purified out, from which nice crystals were produced in only a couple of weeks.

(3)
The other Respondent's complaint in the emails was "I find that none of my advice is being taken into account", similar to the reason # 4 in the termination notice letter.  I did try all Respondent's advice that could be tested in experiments practically but most of them would not be a favorable option to that protein purification research.

(4)
The problem here, I believe, came from the Respondent (Dr. Waksman)'s misunderstanding of such research works was because his expertise is in crystallography but those works were in biochemistry.  For example, there was a wrong term "buffer" referred to the cultural medium in the email recited by the Further Reasons (in paragraph 14).  Of course, he know molecular biology and biochemistry in general but he might not fully understand the detailed techniques and tricks I used in a not so easy level of purification of an unstable protein complex rather than a stable single protein, which does not have an easy affinity approach available.  Although my purification experiments might not all perfect and small amount of them might contain possible errors, such complaints from the Respondent would not justify my irredeemably incapable or even incapable in relation to my work performance at the college.

20
Another Respondent's documents used by the Further Reasons regarding the contractual reason for the dismissal was the email from Dr. Larry David (in US) to the Respondent.

(1)
This email was irrelevant to the Respondent's reason for my dismissal because it was not about my work performance during my employment at Birkbeck College, and it would not be able to contribute into the reason for the dismissal logically according to the time when it was sent.  The email was sent from US west coast at 4:16 PM on 7 February 2003, i.e. 0:16 AM of London time on the next day, after the dismissal that occurred in afternoon on the 7 February.  Thus, it was inappropriate for the Employment Tribunal to use it in making their conclusion.
(2)
The email also lacked credibility.  The major information provided by the email regarding my previous job responsibility and relation with my supervisors as well as the Respondent's conclusion drawn from the email "the Appellant's engagement came to an end in the United States of America had similarities to the problems" at Birkbeck (paragraph 23 of Respondent's Answer, 10 December 2004) were contrary to the facts as I have known.

(a)
Simply, no dismissal that occurred at Birkbeck happened in any other place I have studied and worked previously including in Oregon or at Boston University.  There is a letter from my supervisor Professor Shipley at Boston University regarding my resignation of my job there before coming Birkbeck as one proof of this matter.

(b)
Both supervisors of mine in Oregon and at Boston University wrote reference letters for my job application to the Respondent.  The Respondent described the reference letters as "satisfactory" in my contract of employment (appointment letter).  The "satisfactory" means that the evaluations of my ability for the job I applied by my supervisors meet the Respondent's requirements for the job and, at meantime, must disagree with the content of the email and the Respondent's conclusion that the Respondent believe as the condition for dismissal.  In addition, my contract of employment prepared by the Respondent would be credible, and, in a common sense, those formal reference letters for a job application would be much more creditable than the personal email of information exchange.

(3)
In fact, this email was merely the result of the dismissal.  It would be one of the evidences to explain how my academic reputation was damaged by the unjust dismissal from the following reasons.  Larry and I had successful research collaboration at the institution.  He served as my referee for me to obtain the following job at Boston University.  I had never heard any thing from Larry before as described in the email.  The email came from the Respondent's talking with Larry after the dismissal.  In consistence with this, I have not been able to secure any job offer from dozens of applications after the dismissal though I had never met such difficulty in looking for a position in academic fields previously.  Using such email by the Employment Tribunal without the counter-evidence in making their conclusion must have caused my further damages from the dismissal.  These are the major reasons for me to pursue the legal case and this appeal.
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In summary, neither my work records at the college as well as my academic background and achievements nor those Respondent's documents as identified as concerning my capability in the Further Reasons could reasonably suggest my irredeemable incapability and even incapable at the college according to the guidance set out in clause 20.6.1 of the Probationary Procedure.  The Employment Tribunal's conclusion "Dr. Yuan was irredeemably incapable" in the Further Reason was perverse.

Additional Ground (2) Respondent's using irredeemably incapable in my dismissal
22
The Employment Tribunal's decision was perverse not only on the ground that I was not irredeemably incapable but also on the ground that there had been no record for the Respondent to dismiss me on the basis of my irredeemable incapability.  A line of facts surrounding information exchanges regarding this case between the Respondent and me before and after the dismissal as well as during the proceedings at the Employment Tribunal would support last ground of my appeal.

23
On 22 January 2003 before the dismissal, as described in paragraph 20(3) of my Witness Statement, in the answer to my question about the reason for the possible dismissal, the Respondent explained "because you are in your probation period" but not because of my work performance or other mistake.  It seemed that the Respondent believed at that time I could be dismissed during my probation period without another reason.  Although the email from the Respondent to me on the same day plus the final dismissal decision email indicated that my presenting unexpected experimental results in research meeting was the reason for asking me to look for other job and for the final dismissal, the Respondent interpreted such reason as its "poisoning the atmosphere in the lab", rather than irredeemable incapability.

24
On the day when my dismissal occurred, the Respondent gave me the termination notice letter in a meeting listing eight reasons for the dismissal.  Reasons 1-4, 6 and 7 might regard my work performance according to clause 20.6.1 but they did not have particulars and could not match irredeemable incapability as discussed in my Witness Statement (paragraphs 10-14).  The other two reasons (5 and 8) were not in relation to capability.  The second reason regarding my attendance to the lab meeting was truth but, according the later attendance record, I did improve any way, which could not satisfy the contractual reason required by clause 20.7.3.  Thus, I raised questions in the meeting about the reason for the dismissal and the following the Probationary Procedure in the dismissal.  The answer I received was irrelevant trying to enforce the immediate effect of the dismissal.  When I met the Dean, as my requested, later in the meeting, by surprise, the Dean had not known my case at all by that time and could not understand how that dismissal could occur after listening to both sides' descriptions of the case.

25
After the dismissal I made a rebuttal to the college.  In my letter to the Respondent on 13 February 2003, I raised the issue regarding the contractual reason for my dismissal as required by clause 20.7.3 of the procedure.  In the following meeting with the Respondent on 25 February 2003, I was told that clause 20.4.1 had been followed and the college might not have to follow other terms in the procedure in order to dismiss me.  Clearly, the Respondent dismissed me not based on the contractual reason required by clause 20.7.3.

26
The Citizen's Advice Bureau (CAB) at Brent represented me to write a letter to the Respondent in late March 2003.  The letter raised the issue that the Respondent had not followed the Probationary Procedure during my dismissal and at meantime suggested a reinstatement in order for me to complete my probation period in a manner that would follow the correct procedure.  The Respondent never responded the CAB's letter.  Under the CAB's advice, I filed the complaint for breach of contract at the Employment Tribunal.  In the Originating Application, the same issue regarding the failure to follow clause 20.7.3 was raised again.  In response, the Respondent's lawyer in the Notice of Appearance by Respondent defined the ground of the dismissal as my "incapable of carrying out the duties of the post" rather than irredeemably incapable as required by clause 20.7.3.

27
In May and June 2003, various Law Centres advised me for a race discrimination complaint on the basis that my work performance at the college was not worse than that of the majority of other postdoctoral workers in the school.  At the subsequent hearing for the race claim, the Respondent released those emails in January 2003 (that were used by the Further Reasons) in order to show that I was dismissed mainly on the basis of my complaint rather than my race in relation to my work performance.  As I have discussed above in paragraph 24, using my complaint as the reason for my dismissal not only would not satisfy the contractual reason required by clause 20.7.3 but also it was in breach of the condition of employment in relation to the Public Interest Disclosure Policy of the college.

28
Before the hearing for my breach of contract complaint, I raised the question again in a letter to the Respondent's lawyer on 18 September 2003 and in paragraph 19(4) of my Witness Statement "I have not known any concrete evidence from the Respondent about my failure to make a discernible improvement or my irredeemable incapability."  On the hearing of 2 October 2003, the Respondent's Witness Statement neither mentioned nor addressed my irredeemable incapability, rather referring the reason for the dismissal to the termination notice letter and the matters relating to my complaint and the health and safety issues.  During the following cross-examination, I asked the Respondent's witness "what is the specific evidence about my irredeemable incapability".  The Respondent's witness did not answer the question directly rather referred it back to her Witness Statement.  Thus, by the time when the hearing finished, the Respondent had neither declared that I was judged irredeemably incapable in relation to the dismissal nor provided the specific evidence for it as required for my dismissal by clause 20.7.3.

29
The Decision and its Extended Reasons of the Employment Tribunal from the hearing and promulgated on 10 October 2003 proved such situation without concluding anything that I was judged irredeemably incapable by the Respondent or the Respondent dismissed me on the basis of my irredeemably incapability.  Rather, there was a conclusion in paragraph 15 of the Extended Reasons "there is a right in paragraph 20.7.3 of the Handbook to terminate on one month's notice at any time after the mid point of the probationary period" but it ignored that contractual reason for the termination as defined also by clause 20.7.3.

30
In summary, according to all available evidences of this legal case, it had not been known, by the time when the Employment Tribunal's decisions for my case were made, that I was judged irredeemably incapable by the Respondent.  Therefore, the Employment Tribunal's conclusion in its Further Reasons regarding the matter was perverse, too.
Additional Ground (3) and (4)

The contractual provision
31
The contractual provision in question ("if… they are judged to be irredeemably incapable, they may be dismissed at this stage") plainly cannot be interpreted so as to allow the Respondent an unfettered discretion.  The Employment Tribunal must itself find as a fact whether or not I was irredeemably incapable.  If that is wrong, then the tribunal must at the very least decide whether the Respondent's belief was reasonable.

The Employment Tribunal used only Respondent's evidences without their own careful analysis
32
As the facts, the Extended Reasons recited from the termination notice letter the eight reasons for the termination of my employment that had no particulars.  The Further Reasons stated that "matters concerning Dr. Yuan's capability" was set out in other documents of the Respondent.  The Employment Tribunal also used Respondent's Witness Statement.  However, these documents neither mentioned the required contractual reason for the termination nor could reasonably suggest my irredeemable incapability in relation to my work performance at the college.  Further, it is quite insufficient for the Employment Tribunal to record, without any analysis, these documents which go just one way.

33
The Employment Tribunal's Further Reasons make it very hard to tell whether the tribunal ever asked itself the question whether I was irredeemably incapable.  There is a suggestion of that at paragraph 9 of the Further Reasons, but no its own judgment at all is provided.  The paragraph 9 is a significant part of the decision.  The Employment Tribunal say there that various documents are set out "in order for the Employment Appeal Tribunal to understand the reasoning behind the Tribunal's conclusion that Dr Yuan was irredeemably incapable."  Apart from this oblique reference to a "conclusion", there is no place where any such conclusion is spelt out, whether in the Extended Reasons or the Further Reasons.

34
My employment at the college before the dismissal had only three months plus one day ending at the first day when the Respondent may not have to rely on a cause of gross misconduct (clause 20.8.4b of the Probationary Procedure) but must rely on another contractual reason, irredeemably incapable, in order to dismiss me (clause 20.7.3).  According to the Probationary Procedure, the Respondent also need follow clauses 20.7.1 and 20.7.2 starting from the mid-point of my probation period before excising clause 20.7.3.  There was a termination notice with the assessment of my three months probation period on the first day from the mid-point but no "full details and no "timescales for improvement" required by clause 20.7.1 at all.  In fact, I was dismissed from my position "with immediate effect" as indicated in the termination notice letter.  How could the Employment Tribunal believe that it is reasonable and possible for the Respondent to follow clauses 20.7.1 and 20.7.2 and then find my irredeemable incapability within only one day.

The Employment Tribunal failed to cross-examine evidences from both sides
35
The Employment Tribunal failed even to refer to my evidence, let alone to explain why it rejected it.  None of the issues raised by my evidence were addressed at all by the tribunal.  The tribunal did not even explain why my version of events was not accepted.  

36
Importantly, the Employment Tribunal failed to cross-examine and analyze all evidences from both parties.  The agreed bundle in the 2 October 2003 hearing, which was recognized mistakenly by the Employment Tribunal as my bundle (paragraph 7 of the Further Reasons), plus the Witness Statements of both parties, covered nearly all available and relevant evidences from both sides.  The Employment Tribunal did not use the agreed bundle and my Witness Statement.  Instead, "the tribunal worked from the Respondent's [additional] bundle" only (paragraph 7 of the Further Reasons), which contained the documents mainly supporting one-side story.  Thus, the conclusion in the Further Reasons was contrary to the facts and wrong.

The Employment Tribunal's Reasons
37
What the Employment Tribunal in particular failed to do was to give any reasons for finding that the conclusions in the Further Reasons were either correct or reasonable, for example, what standards they used to judge "incapable" and "irredeemable".

38
One point that the tribunal does make is that I did not challenge the Respondent's witness, about these documents in cross-examination, or comment upon them when under cross-examination (paragraphs 8 and 16 of the Further Reasons).

(1)
The normal conclusion taken from a lawyer's failure to put a point in cross-examination is that the point may be considered to be accepted.  However, it would be most unsatisfactory to place undue weight on what an unrepresented litigant may or may not challenge in cross-examination.

(2)
In any event, the only witness called by the Respondent was not the author of any of the documents in question.  Nor was it she who took the decision for the termination.  Therefore, even had I been represented, my advocate might not have needed to challenge the Respondent about those documents the Respondent's witness relied on in her statement.

(3)
In fact, I did challenge those documents the Respondent and the tribunal relied on by asking six questions.  The third question was "what is the specific evidence for my irredeemable incapability?"  My Originating Application and my Witness Statement in the agreed bundle of the hearing addressed and challenged all major issues raised from those Respondent's documents.  In this case it was perfectly plain that I did not accept the contents of those documents as accurate or as amounting to proof that I was "irredeemably incapable".

In Summary
39
The Employment Tribunal simply recited various documents relied on by the Respondent, without any analysis and without any examination of whether I was indeed irredeemably incapable, or whether the Respondent acted reasonably in so concluding.   By contrast the Employment Tribunal failed to recite, refer to, make findings on, or explain its approach to my evidence, and my case.  The Employment Tribunal's conclusion is therefore not compliant with the well-known principles set out in Meek v City of Birmingham District Council [1987] IRLR 250 CA at 251 (paragraph 8) per Bingham LJ, and Tran v Greenwich Vietnam Community [2002] IRLR 735 CA at 739 (paragraph 17) per Sedley LJ.  These are the reasons why the conclusions the Employment Tribunal made in the Further Reasons regarding the contractual reason for the dismissal pursuant to clause 20.7.3 were perverse.
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