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NOTICE OF APPEAL FROM DECISION OF EMPLOYMENT TRIBUNAL








1.	The appellant is (name and address of appellant):-





Wuchao Yuan


		5 Glenhaven Road


Borehamwood WD6 1AY





2.	Any communication relating to this appeal may be sent to the appellant at (appellant's address for service, including telephone number if any):-





Wuchao Yuan


		5 Glenhaven Road


Borehamwood WD6 1AY





3.	The appellant appeals from (here give particulars of the decision of the employment tribunal from which the appeal is brought including the date):-





The decision of the Employment Tribunal at Central London in Full Hearing on 2 October 2003 and promulgated on 10 October 2003.





4.	The parties to the proceedings before the employment tribunal, other than the appellant, were (names and addresses of other parties to the proceedings resulting in decision appealed from):-


Personnel Department


				Birkbeck College


				Malet Street


				London WC1E 7HX





5.	A copy of the employment tribunal's decision or order and of the extended written reasons for that decision or order are attached to this notice.








6.	The grounds upon which this appeal is brought are that the employment tribunal erred in law in that (here set out in paragraphs the various grounds of appeal):





Please see attached sheets





Date.......16.February.2004........................		Signed.............................................





N.B. The details entered on your Notice of Appeal must be legible and suitable for photocopying. The use of black ink or typescript is recommended


�
GROUNDS OF APPEAL:








The Law:





1.	Industrial Tribunals Act 1996


Section 3. -


(2) Subject to subsection (3), this section applies to- 


(a) a claim for damages for breach of a contract of employment or other contract connected with employment,


(b) a claim for a sum due under such a contract, and


(c) a claim for the recovery of a sum in pursuance of any enactment relating to the terms or performance of such a contract, if the claim is such that a court in England and Wales or Scotland would under the law for the time being in force have jurisdiction to hear and determine an action in respect of the claim.


(3) This section does not apply to a claim for damages, or for a sum due, in respect of personal injuries.


(6) In this section a reference to breach of a contract includes a reference to breach of- 


(a) a term implied in a contract by or under any enactment or otherwise,


(b) a term of a contract as modified by or under any enactment or otherwise, and


(c) a term which, although not contained in a contract, is incorporated in the contract by another term of the contract.





2.	The Implied Term of Trust and Confidence (in the House or Lords in Malik v BCCI [1997] IRLR 462; Lindsay, The implied term of trust and confidence, [2001] Industrial Law Journal, Vol 30, pp1-16):


[The employer] would not, without reasonable and proper cause, conduct itself in a manner likely to destroy or seriously damage the relationship of confidence and trust between employer and employee.





3.	The Industrial Tribunals Extension of Jurisdiction (England and Wales) Order 1994


Section 3. Proceedings may be brought before an industrial tribunal in respect of a claim of an employee for the recovery of damages or any other sum (other than a claim for damages, or for a sum due, in respect of personal injuries):-


(a) the claim is one to which section 131(2) of the 1978 Act applies and which a court in England and Wales would under the law for the time being in force have jurisdiction to hear and determine;


(b) the claim is not one to which article 5 applies; and


(c) the claim arises or is outstanding on the termination of the employee's employment.





4.	Jefferson, M, Principles of Employment Law, 2000, Cavendish Publishing Limited 520:


p97, Section 4.7.1, `if there is a conflict between an express term and an implied one, the express term prevails.`


p233, Section 7.2.12, `To the rule that damages are only for the notice period, there are four exceptions, if they can be called exceptions at all:


damages may be claimed for loss of employment rights which the employee would have acquired had he not been dismissed before the qualifying period` `when the employers do not have a right to make a payment in lieu of notice;


if the contract is for something other than just wages, the employee may obtain damages for the further loss`


`if the contract is for a fixed term and there is no provision for termination by notice, damages are awardable for the period the employee would have worked under the contract, had the agreement been performed`


`damages may be awarded for a period longer than the notice period when going through the contractual means for termination takes longer than the notice period`





5.	The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2001


Schedule 1 The Employment Tribunals Rules Of Procedure, 14(1) Where, in the opinion of the tribunal, a party has in bringing the proceedings, or a party or a party's representative has in conducting the proceedings, acted vexatiously, abusively, disruptively or otherwise unreasonably, or the bringing or conducting of the proceedings by a party has been misconceived, the tribunal shall consider making, and if it so decides, may make - 


        (a) an order containing an award against that party in respect of the 


        costs incurred by another party.








The Ground of Appeal:





1.	The tribunal in making their decision on my claims for breach of contract in the full hearing of 2/10/2003 failed to apply the relevant law referred by the Employment Tribunals to a breach of contract complaint.





(1)	My complaint at the tribunal was for breach of contract, which occurred during the first three months of my employment including the process of my dismissal, but not directly for the dismissal itself because I only had three-month employment and had not acquired an employment right yet according to the statute.  A breach of contract complaint has been referred to the law in section 3 of Industrial Tribunal Act 1996 on the Employment Tribunal’s web site.  This law provides the scope of jurisdiction the tribunal would have in dealing with such complaint, including breach of express terms and the implied term of mutual trust.  





(2)	My three-month employment was during my six-month probation period.  According to my contract of employment, the Probationary Procedure as a part of the contract should have been followed during this period including in the process of my dismissal.  My claims for damages due to the Respondent’s failure to comply with this contractual procedure completely, including the requirements for the length of my probation period, the contractual reasons of the termination during this period, the termination notice and other contractual terms defined by the procedure, should be valid in law according to s.3(2) and (3) of Industrial Tribunals Act 1996.  Such failure to follow the contractual procedure caused repudiatory breach of my contract of employment, including my losses of the rest three months of my probation period and two days of the required termination notice period.  





(3)	Based on the most recent and authoritative description of the implied term of mutual trust and confidence, as stated in the House or Lords in Malik v BCCI [1997] IRLR 462 and further advised by Lindsay in Industrial Law Journal [2001], the Respondent also breached this implied term of the contract during my three month employment at Birkbeck College.  The false allegations by Respondent in my termination notice as the reasons for the dismissal was a breach of the implied term of mutual trust.  This breach destroyed the relationship of employer and employee that bound by my contract of employment.  The Respondent’s threatening me with dismissal when I reported a break-in at home and was trying to fight against the crime was breach of the implied term of mutual trust, too.  This breach seriously damaged and likely destroyed the relationship between employer and employee.  Since I was threatened with dismissal and then was dismissed actually, I believed it contributed into the reason for the dismissal.  According to s.3(6)(a) of Industrial Tribunals Act 1996, my claim for damages due to such breach of the implied term should also be valid in law.  Both matters are fundamental breaches amounting to repudiatory termination of my contract.  





(4)	All of my claims for breach of contract were not in respect of any personal injuries.  According to the law provided in s.3 of the Act as well as in s.3 of the Industrial Tribunals Extension of Jurisdiction (England and Wales) Order 1994, the tribunal should have jurisdiction over my breach of contract claims for damages due to repudiatory breach of both express and implied terms of my contract.





(5)	However, the tribunal in the hearing of 2/10/2003 did not apply the law stated in the Act to my claims for damages due to such breach of contract.  Rather it seemed that the tribunal considered my claims solely as for the result of the dismissal and applied only the notice rule that the damage due to dismissal from employment can be claimed only in the notice period.  Therefore, the tribunal decision of no jurisdiction over my claims for breach of contract was made in error in law.





2.	It was an error in common law of contract for the tribunal to use the implied one-month termination notice to override the 4-week one expressly written in the termination notice I received on 7/2/2003. 





(1)	My employment contract was terminated during my probation period.  Based on the Probationary Procedure, the termination during this period is required for a one-month notice (20.7.3 of the Probationary Procedure).





(2)	The termination notice I received was “4 weeks notice” and “for the period 8 February - 7 March 2003 inclusive” as expressly written in the Termination Notice of 7/2/2003 and the termination confirmation letter of the college on 13/2/2003.  It was short of a month notice required by the contractual procedure though the shortage was only a couple of days.





(3)	The actual amount I received for the pay in lieu of notice was as same as the one-month pay during my three-month employment period.  This fact might have implied that the notice for the termination of my contract be one-month notice.  According to the common law of contract, the expressly stated term should prevail when conflict with the implied one (Principles of Employment Law 2000, 4.7.1, p97).  Thus, the express 4-weeks notice should not be overridden by implied one-month notice.  It seems that the only thing, which could be implied here, should be a different pay rate the Respondent used for the pay in lieu of notice.





(4)	Thus, it was incorrect for the Tribunal to use the implied one-month notice overriding the express 4-weeks one.  The termination of my employment contract was repudiatory and wrongful with the notice short of the contractual requirement albeit it was slight.





3.	Even if my claims were considered as for damages due to the dismissal, it was still incorrect for the tribunal to decide no jurisdiction over my claims.  The decision was made in error in law by ignoring two of the exceptions to the notice rule when considering damages due to the dismissal requiring for going through contractual means and possibly for the contract being for something other than just wages. 





(1)	In employment law, there is a rule that the damage due to dismissal from employment can be claimed only in the notice period.  There are also several exceptions to this rule for termination of the contract of employment at the employment law.  One of these exceptions is that damages may be claimed beyond the notice period when the contract requires going through contractual means longer than the notice period.  This exception applies to my contract of employment that requires following the Probationary Procedure during my probation period and fulfilling the contractual reason (20.7.3 of the Probationary Procedure) in the termination at the mid-point of my probation period.





(2)	Therefore, without a required and valid contractual reason and following the Probationary Procedure, the termination of my contract on an earlier date before normally required completion of six-month probation period would be repudiatory.  The Respondent owned me the rest three months of my probation period.  The tribunal should have jurisdiction over my claims for damages due to the repudiatory termination of my employment beyond the notice period during the required six months of the probation period.





(3)	It is known that termination of an apprentice’s contract during running the apprenticeship applies to another exception to the notice rule because this type of contracts are for something other than just wages.  Such employee may claim for loss of training and of job prospect.





(4)	The title of my job during employment at Birkbeck College was Postdoctoral Research Assistant as stated in my contract of employment.  Although a postdoctoral position is different from apprenticeship, it is well known in scientific fields, that the postdoctoral position, different from normal research stuff, also have an official trainee status.  The Association of the American Universities’ Committee made a definition for the postdoctoral appointment in the Postdoctoral Education Report on 31/3/1998.  In the definition, the postdoctoral “appointment is temporary; the appointee receives training under the supervision of a senior scholar or a department in a university or similar research institution; the appointment involves substantially full-time research or scholarship; the appointment is viewed as preparatory for a full-time academic and/or research career; and the appointee has the freedom, and is expected, to publish the results of her or his research or scholarship during the period of the appointment.”





(5)	Based on such situation, I believe that my contract for the postdoctoral position, similar to the contract for apprentice, satisfies the condition for the exception: “for something other than just wages”.  Thus, I may be able to claim for loss of training and of job prospect.





4.	During the course of making the decision that “the Applicant’s claims of breach of contract fail”, the tribunal amounted several points of errors in law, and so such decision must be incorrect according to the law.  Clearly, my breach of contract complaint at the tribunal was not misconceived.  Therefore, the other decision of the Tribunal “the Applicant is ordered to pay the Respondent’s costs in the sum of £453.75” lacked reasonable and legal ground and must be made in error in law.








RELATED DOCUMENTS:


Decision of the Employment Tribunal and Its Extended Reasons (10/10/2003)


Originating Application for breach of contract (24/4/2003)


Notice of Appearance (21/5/2003)


Appointment Letter (5/9/2002)


Statement of Particulars of the Contract (5/9/2002)


The College Handbook (Application, Probationary Procedure, and Section G)





ADDITIONAL EVIDENCES:


The Termination Notice (7/2/2003)


Termination Confirmation from the College (13/2/2003)


The last two pay slips (January and February 2003)


Appellant’s Witness Statement at the Tribunal (2/10/2003)


Appellant’s Schedule of Loss (2/10/2003)


Skeleton Argument


Chronology of Events


Seal Date: 17 August 2004 and 30 November 2004
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