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Introduction 
1.
I assisted the Appellant, Dr Yuan, at two hearings in the Employment Appeal Tribunal (His Honour Judge Prophet QC, Prof Wickens, Mr Edmondson JP), on 24 November 2004 and on 16 March 2005.  
2.
On both occasions I assisted through ELAAS, a scheme through which barristers provide advocacy and assistance on a pro bono basis for unrepresented appellants at preliminary hearings in the EAT.  
3.
I understand from Dr Yuan that he now seeks permission from the Court of Appeal to appeal against the decision reached by the EAT at the hearing on 16 March 2005.  On that occasion the EAT indicated that it was minded not to give a reasoned judgment.  I did not object to this course of action since the reasons for the course which the EAT was taking had been made quite clear to me and Dr Yuan during the course of lengthy oral submissions during which the members of the Tribunal discussed their particular concerns with me in detail.  Dr Yuan has now asked that I provide a note of what was said and I am happy to do so.  I also record at paragraph 6 below what the HHJ Prophet said when giving Judgment.
4.
In the notes which follow references in square brackets are to page numbers in the Bundle which was before the EAT at the two hearings at which I appeared.

5.
To put the hearing on 16 March 2005 into context I will summarise the history of this litigation as I understand it.

7.2.03

Dr Yuan’s date of dismissal
24.4.03
Dr Yuan files Originating Application in the London Central Employment Tribunal alleging breach of contract [3-7]
2.10.03
Full merits hearing of Dr Yuan’s Application in the ET (Miss AM Lewzey sitting with members).  Dr Yuan’s case is dismissed with costs
10.10.03
Extended Reasons promulgated by ET [1-6]

22.10.03
Dr Yuan’s Notice of Appeal to the EAT
19.12.03
The Registrar writes to Dr Yuan to say that the Notice of Appeal as disclosing no error of law and that Rule 3(7) of the Employment Appeal Tribunal (Amendment) Rules 2001 applies [12]

14.1.04
Dr Yuan’s 1st Amended Notice of Appeal

10.2.04
The Registrar rejects Dr Yuan’s 1st Amended Notice of Appeal under Rule 3(7) [13]


16.2.04
Dr Yuan’s 2nd Amended Notice of Appeal [14-20]
19.5.04
Dr Yuan appears in person before the EAT (Burton P.) at the hearing of Dr Yuan’s application under Rule 3(10) of the EAT Rules.  The EAT requests further reasons from the ET; the Appeal is stayed for 6 weeks; and the EAT indicates that if the matter is not otherwise resolved, the Rule 3(10) application may be restored for further argument 
The EAT’s Order appears at [28]


A Transcript has also been produced, and was considered by the EAT at the subsequent hearings

19.7.04
ET provides Further Reasons [7-11]

21.7.04
Burton P. (in chambers) orders that the Rule 3(10) application be restored for further hearing [29]

27.7.04
Restored Rule 3(10) application.  Burton P. (sitting alone) allows the Rule 3(10) application, and orders that the matter be set down for a preliminary hearing [30]

24.11.04
Preliminary hearing before HHJ Prophet and members.  I appeared to assist Dr Yuan.  Permission to appeal was granted to reflect the arguments that I had advanced orally.  With one exception these were set out in a skeleton argument which I presented to the EAT, the exception being a point developed in the course of submissions that the employer had not been entitled to rely on clause 20.7.3 of his contract to terminate that contract without having complied with the requirements set out in clauses 20.6.3 – 20.7.3 (effectively giving him a fair chance to improve)
Dec – Feb
Dr Yuan himself drafts and submits a further Amended Notice of Appeal
(possibly more than one)
16.3.05
Resumed preliminary hearing before HHJ Prophet and members, called of the EAT’s own motion.  I again appeared to assist Dr Yuan.
The decision taken by the EAT on 16.3.05
6.
After taking time for consideration, the EAT’s Order, as I noted it, was as follows:

“The appeal is limited to the matter identified by the President in his judgment.  We refuse to allow any further amendments.  We refuse to allow an amendment on the grounds of perversity.  We think that the matter of whether or not Dr Yuan was dismissed under clause 20.7.3 of his contract
 can be dealt with as a breach of contract matter in accordance with the previous decision.”

7.
There were three parts to the EAT’s decision:-
(1)
It effectively amended the order that it had made on 24 November 2004 as to the scope of the case which was to go through to a full EAT appeal;
(2)
Permission to add new grounds of appeal was refused;    

(3)
The EAT went on to identify the formulation of the sole ground of appeal which was to go forward to a full appeal.
(1) The scope of the case to go forward to a full appeal 
8.
At the outset of the hearing on 16 March 2005 the Tribunal members made it clear to me that they were concerned by the procedural history of the case, which was something which they said they had not fully appreciated at the previous hearing.  
9.
Given that I was engaged throughout the hearing on 16.3.05 in oral interchanges with the Tribunal, and was not assisted by a solicitor to help with taking notes, I was not able to keep a contemporaneous note of what was said and therefore have to rely on my recollection of the Tribunal’s reasoning.  However I am confident that I can fairly and accurately summarise the Tribunal’s reasoning, as I understood it, as follows.
(1)
The appeal had been rejected in its entirety by the decision(s) of the Registrar under Rule 3(7).
(2)
While part of the appeal was now live, it was only live to the extent that it had been resuscitated by the decision of Burton P on the Rule 3(10) application.
(3)
The points which Burton P considered arguable could be ascertained from the transcript of his Judgment at the hearing on 19.5.04. 
(4)
Burton P began by considering and rejecting two separate notices of appeal, which are of no relevance here, at paras 13-31.

(5)
As to the current notice of appeal, dealt with by Burton P at paras 32-43, the EAT looked carefully at the way in which Burton P identified the issue in para 33: “[Dr Yuan’s] complaint relates to the dismissal of his second and most significant claim; namely that he ought to have received 3 months’ notice, or at any rate been given damages on the basis that he was entitled to see out the last 3 months of his probationary period, rather than 1 month or 4 weeks, in accordance with the dismissal letter.”
(6)
It was this, and only this, which Burton P had identified as an arguable point.  Accordingly it was only this in respect of which remained live and could have survived until the preliminary hearing.

(7)
It followed that the following grounds, which I had argued at the first Preliminary Hearing on 24.11.04, had in fact already been determined and were no longer live at the Preliminary Hearing:

(a)
The ET erred in holding that Dr Yuan could not claim in respect of his entire 5 year fixed term contract;

(b)
The ET erred in holding that it lacked jurisdiction to hear a claim in respect of Dr Yuan’s loss of his work permit;

(c)
The ET erred in holding that Dr Yuan could not claim in respect of loss of opportunity to publish research, and damage to his job prospects.

The EAT did not specifically raise with me the ground of appeal relating to costs.

(8)
In reaching this conclusion the EAT considered what Burton P had meant in para 33 by the expression “his second and most significant claim”.  It considered the list of issues which the ET had identified in paragraph 2 of its Decision [1-2], the structure of which was reflected later in that Decision.  The EAT felt that Burton P’s Judgment mirrored that structure.  Thus:

· In para 32 Burton P dealt with the issue of the period of notice actually given (ie whether it had been 4 weeks as opposed to a full month); this is the first issue in the ET’s list of issues [1] and is the first issue dealt with by the ET (at para 14) [4].  
· In para 33 Burton P dealt with the issue of the breach of contract claim.  He referred there only to the point about the 3 month notice period.  This, then, was the second point in the ET’s list of issues [2] and is likewise described by the ET (at para 15) as “Dr Yuan’s second claim” [4].
· By contrast Burton P did not mention the issues set out in sub-paragraphs 2.3 to 2.6 [2], which were considered at paras 16-19 [5], of the ET’s Decision.  Accordingly these were issues that he did not consider arguable and they therefore had fallen away and remained so by virtue of the Registrar’s decision under Rule 3(7) which was not, to this extent, varied by the Rule 3(10) application.

(2) Permission to amend
10.
In the alternative to submissions which I made on the points referred to above, I asked for permission to amend the Notice of Appeal to raise the points which were therefore deemed not to be live.  I relied in particular on the fact that the cause of action in question was the same, namely breach of contract by the early termination of Dr Yuan’s fixed term employment, and that these further grounds were merely matters of remedy.  I submitted that it would be unsatisfactory for a Tribunal, on a remitted hearing to consider an alleged breach of contract, to be precluded from considering arguable heads of loss which flowed from that breach.  I submitted that although such an application to amend was now out of time, this was simply because of the convoluted procedural history of the appeal, during which (until my involvement on 24.11.04) Dr Yuan had not been legally represented.  I relied also on the fact that the ET had, on some of these points at least, fallen quite plainly into error – for instance in holding (at para 18) that it did not have jurisdiction to hear complaints of breach of contract which related to future loss.
11.
I furthermore sought permission to amend the Notice of Appeal to raise an allegation of perversity.  In short, that allegation was that there was no evidence from which the Tribunal could have properly concluded that the employer ever actually invoked clause 20.7.3 of its contract with Dr Yuan (this being the clause which permits, in certain circumstances, early termination on the grounds of “irredeemable incapability”).  I had raised this issue with the EAT on 24.11.04, but after some discussion with the EAT and with Dr Yuan I had indicated on that occasion that Dr Yuan did not wish to raise perversity.  On 16.3.05 I informed the EAT that this position had changed, that Dr Yuan did wish to raise this point, and accordingly made the application to amend.  
12.
As for the application to amend to plead perversity, the EAT on 16.3.05 indicated in the course of my submissions that there was little that Dr Yuan would gain from raising the point, and His Honour Judge Prophet indicated that he was concerned that Dr Yuan might be misguided if he wished, through raising perversity as a ground of appeal, to “clear his name”.  The EAT’s formal reasons on this point are noted at paragraph 6 above.  I regret that I am unclear as to EAT’s reasons for rejecting the application to amend (out of time) with regard to the other (remedy) matters. 
(3) The remaining ground of appeal as formulated by the EAT 
13.
After giving judgment as noted above, the EAT went on to suggest that the remaining appeal ground could be encapsulated in the following form:
“That the Employment Tribunal erred in law by concluding that the employer was justified in dismissing Dr Yuan under clause 20.7.3 of his contract of employment which provided a notice period of 1 month instead of dismissing him under a notice period of 3 months which would mean that Dr Yuan would be entitled to damages for breach of contract for a further 2 months.”
14.
I agreed that this was an appropriate formulation.
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� This was the substance of the perversity argument that I had outlined.
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