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PRELIMINARY HEARING – EX PARTE
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	For the Appellant
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SUMMARY
Contract of employment
Single issue of whether the employer was entitled to dismiss Dr Yuan on one month’s notice referred to full tribunal.
HIS HONOUR JUDGE PROPHET
1.
This is in effect a continuation of consideration of whether Dr Yuan has any arguable case to advance before a full Employment Appeal Tribunal in respect of his appeals against decisions of an Employment Tribunal at London (Central).
2.
Following a hearing at the Employment Appeal Tribunal on 19 May 2004 before the President Mr Justice Burton sitting alone, all grounds of appeal, save one, were found to have no reasonable prospect of success.  Accordingly, the effect was that the appeals on those grounds were dismissed.

3.
Reference to the judgment of the President sent to the parties on 9 June 2004 sets out the background to Dr Yuan appeals, and it would be repetitious to set them out again in this short transcript.  The one remaining matter was in respect of the President failing to find reasons in the Employment Tribunal’s decision that the Respondent was entitled to exercise Clause 20.7.3 of their Contractual Procedures and thereby dismissed Dr Yuan on one month’s notice.
4.
What the President did was to ask the Employment Tribunal, in accordance with the principles set out by the Court of Appeal in English v Emery Reimbold & Strick Ltd [2003] IRLR 710 whether it concluded that the Respondent was entitled to terminate Dr Yuan’s employment pursuant to Clause 20.7.3 on one month’s notice on the basis that Dr Yuan was irremediably incapable, and if so what its reasons were for such a conclusion.
5.
The Employment Tribunal has responded in a document sent to the parties on 19 July 2004 which we have before us today and purported to give reasons for the conclusions which they reached on the matters raised by the President.
6.
At today’s hearing, Dr Yuan has had the very considerable assistance of Mr Coghlin of Counsel assisting under the ELAAS scheme, and his made substantial submissions to us on the matter which was concerning the President.  Having considered the documents before us and Mr Coghlin’s representations we are unable to say that the matter which clearly troubled the President has been adequately dealt with in the further document, and we have reached the conclusion that it is not possible for us to say that this remaining appeal matter has no reasonable prospect of success.

7.
That being so, we have no alternative but to permit the matter to proceed further, and in effect allow the appeal on the Rule 3 (10) basis.  That means that the appeal on this matter should proceed to be considered by a full Employment Appeal Tribunal inter partes.  An order will be made to that effect.  We have permitted Mr Coughlin on behalf of Dr Yuan, and for clarification, to amend the one remaining ground of appeal in accordance with matters which he has raised during the proceedings today.
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