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SUMMARY
Contract of Employment
Employment Tribunal failed to explained sufficiently its findings that the Respondent was entitled to dismissed the Claimant on grounds of “irredeemable incapacity” and why it rejected his evidence.

HIS HONOUR JUDGE D SEROTA QC
1. This is an appeal by the Claimant, Dr Wuchao Yuan, from a Decision of the Employment Tribunal at London Central, chaired by Mrs A M Lewzey, promulgated on 
16 July 2004, which dismissed Dr Yuan’s claims for breach of contract and ordered him to pay costs to the Respondent of £453.75. 
2. Before we deal with the merits of the appeal, we wish to record that we have found this appeal an extremely frustrating experience, not least because of the way that these proceedings have been conducted on behalf of Birkbeck College (“Birkbeck”). Birkbeck has been represented by a lay representative, known as “First Assist”. It will be apparent from what we have to say later that the way in which the case was presented on behalf of Birkbeck at the Employment Tribunal was unimpressive; we also find the skeleton argument produced for the Employment Appeal Tribunal to be unimpressive; and even more unimpressive was the fact that no-one from First Assist attended today. As a result, the Employment Tribunal made a telephone call to discover that the gentleman First Assist had intended to send to the Tribunal was indisposed, and would not be attending. It is discourteous, if not more, for no attempt to have been made to notify the Employment Appeal Tribunal, and consequently we have gone ahead with this case, without the benefit of assistance on the part of the Respondent.
3. We are also frustrated, because it seems to us that this is a case in which there was proper material that would have enable to Employment Tribunal to come to a conclusion, which would not have necessitated an appeal, all the more so because the Employment Appeal Tribunal remitted the matter for further consideration by Order of the President, when he invited the Employment Tribunal to deal specifically with an issue that has troubled us, and indeed the issue on the appeal. That issue was whether it concluded that Birkbeck was entitled to terminate Dr Yuan’s contract of employment on the grounds of “irredeemable incapability”, and, if so, what were its reasons. The Employment Tribunal did give further reasons, but they failed really, certainly in the view of His Honour Judge Prophet and his colleagues, when the matter came back before them and before us, really to deal with all the issues that need to be dealt with. We shall come on to those shortly.
4. The background to this matter is as follows. The Claimant is a Chinese citizen, apparently with permanent residence status in the United States. He is a PhD, we believe specialising in the field of crystallography. He was offered a post as a Post-Doctoral Research Assistant in the School of Crystallography. He accepted the post on 5 September, and he began work on or about 6 November 2002. The terms of his appointment were set out in an appointment letter dated 24 August 2002 and an accompanying handbook. We shall come to the terms of employment later, but suffice it to say that he was on an initial probationary period. Had that probationary period been satisfactorily completed, he would have been entitled to a longer contract; it does not matter.

5. His immediate supervisor we believe was Professor Gabriel Waksman. There is no doubt that, on the documentation that we have seen, Professor Waksman was dissatisfied with the work done by Dr Yuan, and we find concerns being expressed in January 2003. 
6. Ms Annette Groark, the Deputy Director of Human Resources arranged for another scientist to examine the Claimant’s work. His experiments, it is said, were unsuccessful, and the purpose of bringing in another scientist was to see if there was any substance in Dr Yuan’s claims that he was not responsible for the failure: the findings were in fact adverse to him. This was apparently followed by meetings with Professor Waksman and the Head of the School, Professor Moss; but Ms Groark became involved. It is said that Dr Yuan was quite unwilling to accept any responsibility for the problems, or guidance from his immediate supervisors. He was warned his performance was inadequate and he was given the opportunity to improve. 
7. On 7 February, Professor Waksman wrote to Dr Yuan, and we quote from the letter:
“My assessment of your three months probation period is the following: 

(1) You have made little progress in your work. 

2) You have failed to appear in one lab meeting and were late in another one. 

(3) When it was your turn to present at the lab meeting, your presentation was not up to the standard expected of someone of your research, grade and experience. 

(4) You appeared not to have taken on board the technical advice of your supervisor; as a consequence, project development has been very slow. 

(5) You failed to communicate with your supervisor in an appropriate and respectful fashion. 

(6) Because you failed to communicate in a satisfactory manner with your colleagues and with your supervisor, your progress has been slow.

(7) You have systematically suspected your colleagues to be the cause of your experimental failures. Failure is human but your indecent attitude of suspecting everybody else but you for your own failures is unacceptable. 

(8) We received a complaint that you did not follow basic safety rules at UCL. 

Regretfully for all the above reasons you are dismissed from your position with immediate effect with pay in lieu of the four weeks’ notice. I will be willing to contribute towards the cost of relocation to the USA as a one-off lump sum...”
It must be said, looking at this letter, that it does not give the specific reason for determination, which was that Dr Yuan was considered to be irredeemably incapable of carrying out the duties of a Post-Doctoral Research Assistant in the School of Crystallography. 

8. Dr Yuan presented his IT1 on 24 April and, as we have said, his claim was dismissed on 16 July. Dr Yuan then appealed, and his Notice of Appeal is dated 22 October 2003. On 
19 December, on the recommendation of His Honour Judge McMullen QC, the Registrar gave notice, under Rule 3, to Dr Yuan, who filed a fresh Notice of Appeal on 14 January. Again on the advice of His Honour Judge McMullen QC, the Registrar served notice under Rule 3 again, on the basis, of course, that it was considered that the EAT had no jurisdiction to entertain the appeal, because it did not raise a viable argument as to an error of law by the Employment Tribunal. On 16 February, a further Notice of Appeal was presented, which came before the President, Burton J on 19 May. The President, and we for convenience mention now what he said, was concerned at the way in which the Employment Tribunal had dealt with the issue. He dismissed other grounds of appeal, with which we are not concerned, but we refer to the Decision of the President:
“33.
His complaint relates to the dismissal of his second and most significant claim; namely that he ought to have received 3 month’s notice, or at any rate been given damages on the basis that he was entitled to see out the last 3 months of his probationary period, rather than 1 month or 4 weeks, in accordance with the dismissal letter.

34.
The Tribunal records in its decision at paragraph 4 the central clause in his contract of employment contained in his Handbook, which read as follows, relating to the mid point of his probation period and the mid point report, which had been reached when he received his dismissal letter:

“20.7.3
If, during this period, probationers failed to make a discernable improvement in performance within the given time scale, or if they are judged to be irredeemably incapable, they may be dismissed at this stage.  A month’s notice of the termination of contract will be given.”

35.
The Tribunal then records, in paragraph 6, the dismissal letter (which I have read) and at paragraph 12 it refers to the provisions of clause 20.7.3, and in particular the fact that there is thus provision that if probationers are judged to be irredeemably incapable they may be dismissed at the mid-point stage with one month’s notice, and that Dr Yuan was dismissed one day after the mid-point.

36.
Having thus recited the contractual entitlement of the Respondent to dismiss if the probationers were judged to be irredeemably incapable, the Tribunal goes straight to paragraph 15 in its Decision which reads as follows:

“Dr Yuan’s second claim is for failure to apply the probationary period and loss of the three month’s probationary period.  There is a right in paragraph 20.7.3 of the Handbook to terminate on one month’s notice at any time after the mid point of the probationary period and accordingly this claim must fail.”

37.
Dr Yuan gave evidence before the Tribunal and tells me that the evidence he gave was that he was not to be castigated or criticised in the respects set out in the letter of 7 February from Dr Waksman dismissing him, to which I have referred, and from which I have quoted.  Whether or not he succeeded in rebutting all those matters is unclear, because the Tribunal does not set out any reference to the substance of his evidence.

38.
Dr Waksman was not called to give evidence by the Respondent.  The only witness was Mrs Groark, to whom I have referred as being the Personnel Manager of the Respondent.  Apparently she gave evidence by reference to a written witness statement which I have not seen, any more than I have seen the witness statement of Dr Yuan.  But the Applicant tells me, and I have no reason to doubt, that she was not in a position to, and it is unclear whether she did, give evidence to support and substantiate the 8 grounds of dismissal set out in the letter, so as to show that either individually or collectively they amounted to a case that the Applicant was irredeemably incapable.

39.
It appears to me on the face of it that there are no reasons given in the Employment Tribunal’s decision for its conclusion, if it reached such a conclusion, that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant’s irredeemable incapability.”

9. The President accordingly, following the guidance of the Court of Appeal in English v Emery Reimbold & Strick Ltd [2003] IRLR 710, proposed to stay the appeal while the matter was referred back to the Employment Tribunal; and the Employment Tribunal was asked, in terms, whether it concluded that Birkbeck was entitled to terminate, pursuant to clause 20:7:3 of the contract of employment, on the basis that Dr Yuan was irredeemably incapable, and, if so, what its reasons were for such conclusion. 
10. The matter came back, after 19 July, when further reasons were obtained from the Employment Tribunal. The President then ordered that Dr Yuan’s appeal, under Rule 3(10), should be restored for further hearing, and on 27 July he referred the Notice of Appeal, or the remaining ground, to a preliminary hearing. This came in front of His Honour Judge Prophet on 
24 November. His Honour Judge Prophet ordered a full hearing, and gave permission to amend the Notice of Appeal. On that occasion, Dr Yuan had the good fortune to be represent under the ELAAS Scheme by Mr Coughlin, and it is right that we should note that His Honour Judge Prophet was unable to say that the matter which troubled the President had been adequately dealt with in the Further Reasons given by the Employment Tribunal, and they had reached the conclusion that it was not possible that this matter had no reasonable chance of success, and the matter should go to a full hearing.
11. The Order of 24 November failed to make clear that the only issue to go to a full hearing was whether the Employment Tribunal erred in law in concluding that Birkbeck was entitled to dismissed Dr Yuan under clause 20.7.3 of his contract of employment, which provided a notice period of one month, instead of dismissing him under a notice period of three months, which would mean that Dr Yuan would be entitled to damages of breach of contract for a further two months. The matter was restored before the EAT on 16 March 2005 when the Order made clear that the hearing was limited to the issue we have set out. Unfortunately Dr Yuan does not appear to have accepted, in his amended Notice of Appeal or skeleton argument, the restrictions that were placed on the matters to be heard at this appeal.

12. We are told by Dr Yuan that he has appealed to the Court of Appeal against that Order. We do not know anything further about the appeal, and we do not know, for example, whether he has been given permission to appeal. He now tells us that he has not yet been given permission. Be that as it may, in the light of the decision we are taking today, it may not be necessary for that matter to be pursued. 
13. We think it helpful to refer to the first Decision of the Employment Tribunal. The Employment Tribunal Decision identifies the issues that needed to be determined, and in particular whether Birkbeck was in breach of Dr Yuan’s contract of employment by failing to pay him one month’s salary in lieu of notice, and whether Birkbeck was in breach of contract by failing to pay salary for the balance of the three months of his probationary period. There were other issues in relation to claims made by Dr Yuan: whether he was entitled to a five-year contract, damages for loss of his work permit, damages for loss of opportunity to publish research and damages for breach of mutual trust. We are not really concerned with those matters as they are not before us and they seem, in any event, to be outside the jurisdiction of the Employment Tribunal or unarguable.
14. The Employment Tribunal refer to the appointment letter of 29 August, and it is convenient at this stage to note that that made clear that Dr Yuan’s offer of appointment was subject to the satisfactory completion of a six-month probationary period. A copy of the probationary procedure was included in the handbook and the handbook, at clause 20:7:1 deals with the midpoint of the probation period; and it provides as follows:
“20:7:1 If the mid-point report indicates that progress has not been entirely satisfactory, the probationer should be given full details of the specific areas which need to be improved, with an indication of how this improvement is to be achieved. Time scales for improvement should be discussed and agreed with the probationer and confirmed in writing. The personnel officer will advise on this.”

15. Clause 20.7.3 is set out in the extract from the President’s judgment we have set out earlier. The Employment Tribunal then refer to the fact that the Applicant and the Respondent’s principal investigator met on a number of occasions, and areas of concern were expressed in various e-mails. It sets out the terms of the letter of 7 February from Professor Waksman, to which we have referred. It records the fact that it heard evidence from Dr Yuan and from Ms Groark, the Personnel Manager of the Respondent, and also various bundles of documents. It records Dr Yuan as submitting that Birkbeck was in breach of his employment contract on several occasions, and argued his dismissal was not based on the procedures of the Respondent. The conclusion of the Tribunal was succinct to say the least, at paragraph 12:

“12.
The letter of offer and Handbook comprised Dr Yuan’s contract of employment. The letter of offer states that the employment is subject to satisfactory completion of the probationary and Clause 20:7:3 of the Handbook provides that if probationers are judged to be irredeemably incapable they may be dismissed at the mid point stage with one month’s notice. Dr Yuan was dismissed one day after the mid point. His dismissal letter states he was paid four weeks’ salary in lieu of notice.”

That is it. There is no attempt made by the Employment Tribunal, as the President noted, to consider whether Birkbeck had grounds for treating Dr Yuan as being judged “irredeemably incapable”. They do not, in terms, find in this Decision that Birkbeck had so judged him, and was justified in so doing.
16. The Employment Tribunal records submissions by both sides. The Employment Tribunal then went on to set out, at paragraph 7, that it had heard evidence from Dr Yuan and Ms Groark; that Professor Waksman did not attend or give evidence; and we pause to note that so far as we can tell, Ms Groark had no personal knowledge of any of the matters giving rise to the decision to dismiss Dr Yuan. Furthermore, the letter of dismissal, as we have noted, does not make it clear that he was dismissed for grounds of irredeemable incapability. 
17. It seems to us that the Employment Tribunal should have considered Dr Yuan’s evidence, set out in his witness statement, against that of the various documents that were relied upon by the Respondent. Had the Employment Tribunal done so, and explained why it rejected Dr Yuan’s evidence and accepted the evidence in the documents, and found in terms that Birkbeck was justified in considering Dr Yuan to be “irredeemably incapable”, then of course this case would be wholly unappealable. But that is not what the Employment Tribunal did. The Employment Tribunal in its Further Reasons set out a number of documents, and we now refer to paragraphs 10-15, in which it is quite clear that Birkbeck had grounds that may have justified the dismissal of Dr Yuan. The Employment Tribunal say that the documents were put in evidence by Ms Groark, but she was not cross-examined about them. They were put to Dr Yuan in cross-examination and he had no comments to make. The Tribunal concluded on the evidence that Dr Yuan had been judged irredeemably incapable by the Respondent, and in the face of this conclusion that Dr Yuan was irredeemably incapable, the Tribunal concluded the Respondent had the right to terminate his probationary period on one month’s notice. 

18. One of the difficulties that we find is this: it is quite clear that Dr Yuan struggles to express himself in English. He is a litigant in person and, with all respect to him, has only a limited grasp of the way in which cases need to be presented. He had, in his witness statement, set out detailed reasons why he refuted the basis upon which Birkbeck had chosen to dismiss him. The Employment Tribunal makes no mention of this at all; and we are completely in the dark as to why it is that the Employment Tribunal accepted the evidence in the documents and rejected Dr Yuan’s evidence, particularly as there was no-one on behalf of Birkbeck to speak to the contents of the documents.
19. We have a number of concerns; firstly it is not at all clear that the Employment Tribunal found as they should have found that Birkbeck’s decision to treat Dr Yuan as being irredeemably incapable was justified. In paragraph 2.9 there is a somewhat oblique reference to the Employment Tribunal’s having found that Dr Yuan was irredeemably incapable. However, in paragraph 2.17 after citing the various documents it is said that ‘Dr Yuan had been judged irredeemably incapable by [Birkbeck]’. Further, there is no explanation as to why Dr Yuan’s evidence was rejected or as to why Birkbeck’s conclusion was correct or reasonable. Secondly, Miss Groark had no personal knowledge of the contents of the documents and did not take the decision to dismiss, so there was little point (or indeed any need) to put the documents to her.
20. Dr Yuan has an imperfect grasp of English and represented himself. He had no knowledge of procedure. It would be quite wrong for the Employment Tribunal in those circumstances to draw adverse inferences from any failure to cross-examine, as might be appropriate in the case of a litigant who was legally represented. Dr Yuan gave evidence and produced a witness statement in which he set out his reasons why seven of the eight reasons given in the letter were unjustified. There is no reference at all to this evidence and no explanation as to why it was rejected. Fairness and justice required that the Employment Tribunal gave adequate reasons. Despite having a second bite at the cherry so to speak they have not done so and the Decision is not compliant with the principles set out in Meek v City of Birmingham District Council [1987] IRLR 250 and Tran v Greenwich Vietnam Community [2002] IRLR 735.
21. The concerns that were expressed by the President and His Honour Judge Prophet remain. We simply are at a loss to know the basis upon which Dr Yuan’s case was rejected. 

22. We do not feel, in the circumstances, it appropriate to remit this matter to the same Tribunal. With the very greatest of regret, this matter will have to be remitted for a rehearing. We make it clear that it is remitted for a rehearing on the matter only as to whether or not Birkbeck was entitled to determine Dr Yuan’s contract of employment on one month’s as opposed to three months’ notice. The other matters raised by Dr Yuan are not to be the subject of the rehearing. 
23. We would like a letter to go to First Direct, and ask for an explanation as to why it was that no attempt was made to notify us today that no appearance would be made. 
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