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SUMMARY
PA/1442/03 -- Time Limits
Question of fact and discretion for the Tribunal as to whether it was just and equitable to allow extension of time.  No error or law.

PA/1600/03 -- Contract of Employment
Employment Tribunal apparently assumed, without giving reasons, that Respondent entitled to terminate employment on grounds of irredeemable in capability pursuant to a clause entitling them to do so.  referred back to ET pursuant to English v Emery Reimbold.

PA/0167/04 -- Time Limits
Question of fact for the Tribunal as to whether it was reasonably practicable to put in application: Tribunal not perverse.

THE HONOURABLE MR JUSTICE BURTON (PRESIDENT)
1.
This has been the hearing of three applications by the Appellant, Dr Yuan, pursuant to Rule 3(10) of the Employment Appeal Tribunal Rules 1993, in respect of three appeals that he has brought to the Employment Appeal Tribunal against decisions of the Employment Tribunal at London (Central).

2.
By Rule 3(7):

"Where it appears to the Registrar that the grounds of appeal stated in the notice of appeal...do not give the Appeal Tribunal jurisdiction to entertain the appeal, [she] shall notify the appellant...accordingly informing him of the reasons for [her] opinion..."
No further action is then taken on the appeal, unless the Appellant takes further steps.  An Appellant is entitled, pursuant to Rule 3 (8) to seek to substitute a fresh Notice of Appeal within a specified time limit and hope that that surmounts the objection.

3.
In the case of these appeals Dr. Yuan did indeed seek in all three appeals to substitute apparently different notices of appeal pursuant to Rule 3 (8), but on analysis they did not in fact any of them change the position as set out in the original notices.  Consequently, on consideration of the fresh notices of appeal in each case, the Registrar repeated her original opinion and so the operation has come into effect of Rule 3 (10) by which:

"Where an appellant...expresses dissatisfaction in writing with the reasons given by the Registrar, under paragraph (7), for [her] opinion that the grounds of appeal stated in a notice...do not give the Appeal Tribunal jurisdiction to entertain the appeal..."
such an appellant has the right now, since the Practice Direction, to bring the matter into open court for fresh consideration by a judge; and that is what has occurred in relation to all three of his appeals.

4.
The jurisdiction of the Employment Appeal Tribunal is, as Dr Yuan has recognised in the course of his argument, extremely limited.  This is not a situation in which this Employment Appeal Tribunal will rehear evidence.  It has no facility to do so, nor revisit discretions that are exercised properly by an Employment Tribunal.  An error of law must be identified.

5.
The circumstances which led the matter to the Employment Tribunal are that Dr Yuan was dismissed effectively as a probationary research assistant by the Respondent, Birkbeck College.  The Respondent wrote a letter dated 7 February giving an assessment of his 3-month probation period in which 8 searching and trenchant criticisms were set out by the college and which concluded:

"Regretfully for all the reasons above you are dismissed from your position with immediate effect with pay in lieu of the four weeks notice."
6.
That was complained of by the Applicant in the first of his Originating Applications to the Employment Tribunal, issued on 24 April 2003 in time.  Because he did not qualify for the jurisdiction entitling him to make a claim of unfair dismissal, because he had not been employed by the Respondent for 12 months, he was limited in such claim to a claim for breach of contract / wrongful dismissal.

7.
He sought, on 28 May 2003, to amend that Originating Application to add a claim of race discrimination.  That application to amend was refused on the basis that the complaint was out of time; and so he sought instead to bring a second Originating Application which was issued on 14 July 2003 and face the no doubt expected challenge that that second application was out of time.  That occurred, and the Employment Tribunal decided, in a Decision which was handed down on 22 September 2003 (albeit that it wrongly records that the hearing was on 2 October -- I think such hearing was on 28 August) to dismiss the claim, on the basis that the Employment Tribunal had no jurisdiction to determine the complaint of race discrimination, because it was out of time.  The Tribunal considered issue, to which I shall turn later, of whether it would be just and equitable to extend the time, and concluded that it would not.

8.
The appeal against that decision is the first of the three appeals which fall for consideration be me today, pursuant to the application by the Appellant under Rule 3 (10); that is, Notice of Appeal PA/1442/03, issued on 2 October 2003.

9.
The second appeal, no. PA/1600/03, relates to the claim which was the subject matter of his first Originating Application, for breach of contract.  In that case the Tribunal unanimously concluded, after a hearing on 2 October, in a Decision handed down on 10 October, that his claims for breach of contract failed, and that he should pay a sum in respect of costs.  That is the subject matter, as I have said, of his second appeal.

10.
He brought a third Originating Application, which he issued just before that hearing on 22 September 2003, and which came on for hearing before the Tribunal on 17 December 2003.  This was a claim, arising out of the same facts to which I have already referred, that there was automatic unfair dismissal, because of his assertion that he was in fact dismissed by reference to section 43B of the Employment Rights Act 1996, so far as concerned alleged public interest disclosure.  If such a claim were successful then of course he would be entitled to seek compensation for unfair dismissal, notwithstanding that he had not qualified for an ordinary claim for unfair dismissal by virtue of working for 12 months, because a public interest disclosure automatic unfair dismissal does not have that qualification period.

11.
The Tribunal heard an application by the Respondent that that claim too was out of time and that time should not be extended, and came to the unanimous conclusion that that claim was out of time, such that the Employment Tribunal did not have jurisdiction, and that time should not be extended by reference to sections 48 (3) and 111 of the 1996 Act on the basis of an allegation that it was not reasonably practicable for the complaint to be presented before the end of the three months, which had of course expired long before.  That decision formed the basis of the third of the three appeals, PA/0167/04.

12.
I shall turn first to the two appeals in respect of the decision of the Employment Tribunal that the claim should be dismissed as being out of time and that no extension should be granted.

PA/1442/03
13.
So far as the race discrimination case is concerned, on 28 August the Tribunal heard evidence given by the Appellant and considered his case for an extension, specifically against the background of section 68 (6) of the Race Relations Act 1976.  It is considered that there was a useful guide to be found in British Coal Corporation v Keeble [1997] IRLR 337, but recognised that the real question for it remained that in the Act, namely as to whether it was just and equitable that an extension should be granted.

14.
It quite plainly considered the facts, and it recited those facts specifically in paragraph 9 of its decision, in subparagraph (6) of which it referred to the dismissal on 7 February 2003 and the steps that the Appellant thereafter took to seek to get his job back.  In subparagraph (7) the Tribunal referred to the fact that he telephoned the Citizen's Advice Bureau in Brent for help on 19 May and was given an appointment on 27 March and, as the Tribunal recorded, and of the time limit for the application.  The Tribunal records as follows:

"The Applicant accepted that he asked whether he had been discriminated against on grounds of race and said that was the first time he had cause to think of that issue.  He believed he had been treated unfairly but he was not sure of racial grounds."
15.
The Tribunal records the subsequent attempts that he made to contact the Commission for Racial Equality and the fact that he went to the Islington Law Centre on 21 May and eventually wrote to the Tribunal on 27 May seeking leave to amend in relation to the allegation of discrimination.

16.
The Tribunal's conclusion is set out at paragraph 13 onwards, and it is a full account of the reasoning lying behind the Tribunal's decision.  it concluded at paragraph 20 as follows:

"We acknowledge that this is a fine balance.  The Tribunal is always conscious that discrimination is hard for an applicant to prove and it is difficult for an Applicant to achieve a favourable result having regard to the evidential and legal requirements."
But it concluded, after weighing all those factors and all that evidence, in paragraph 21 that:

"In all the circumstances it seems to us that the balance of the prejudice swings against the Applicant and against extending time to allow this case to proceed to a hearing.  We do not consider that it is just and equitable to extend time on the facts of this case and in the exercise of our discretion we refuse to do so."
17.
Dr Yuan has not suggested that there was any particular factor that the Tribunal did not have in mind.  He simply regards and disagrees with the conclusion the Tribunal came to in the fine balancing act to which it refers.  I am entirely satisfied that there is no point of law that can be identified by way of a challenge to the Tribunal's decision and his application under Rule 3 (10) in respect of appeal No. PA/1442/03 must be dismissed, as consequently must the appeal itself.

PA/0167/04
18.
The other time appeal relates to his public interest disclosure claim.  It is quite apparent that this was an afterthought, so far as he and indeed those advisers that he consulted are concerned.  But the Tribunal considered the circumstances of that afterthought in some detail in its decision.  Once again, Dr Yuan gave evidence before the Tribunal.

19.
The test here was not, as I have indicated, whether it would be just and equitable to allow an extension, which is a fairly broad exercise of discretion, but the narrower test as to whether it was reasonably practicable for the complaint to be presented before the end of 3-month period.  The Tribunal records in paragraph 5 as follows:

"The Applicant informed the Tribunal that he had taken advice from Islington Law Centre on 21 May 2003 and they gave him advice in connection with a race discrimination claim.  He showed them the letter of dismissal which included the disclosure [to which I will return] as being a reason for his dismissal.  In mid-June 2003 he additionally showed the Law Centre the disclosure report, which the Applicant claimed was the basis of his Public Interest Disclosure claim.  The Law Centre did not however advise him on a public interest disclosure claim.  The Applicant indicated to the Tribunal that he first realised he may have a claim based on public interest disclosure shortly after 28 August 2003 when he received the Respondent's bundle of documents in connection with his race discrimination claim."
20.
I interpose to deal with the documents in that bundle, received on 28 August, to which he referred the Employment Tribunal and has referred me, in support of the proposition that it was only on receipt of them that he appreciated that he had a public interest disclosure claim.  They are four emails, the third of which is not relevant of itself at any rate because it is an email that was sent by Dr Waksman on behalf of the Respondent to him on 22 January, and he accepts that, although he did not read it at that time, on his case, he received it.

21.
The first such email, dated 22 January 2003 refers to the fact that the Appellant had written to the Chairman of the Respondent a document:

"...outlining the sequence of failures that he has had at the branch, failures that, in his view, are caused by some hostile elements in the department

As you can see at the end of page 1, he claims that 2 buffers did not work because they have been tempered with.  So I asked him to give me those buffers so that I can get somebody in another lab to test them.  Renos Savva agreed to test the buffers.  The results are in the document...and you will see that there is nothing wrong with the buffers...  This shows clearly that Wuchao [the Applicant] persists in not recognising that the failure is his.

I urged him to change his attitude.  I told him to stop making accusations.  I told him that he needed to stop, otherwise I could not see how we would work together.  He took this as a threat of dismissal.  He stormed out of my office and went to see David Moss [David Moss being the Chairman the of the Respondent]..."
22.
The further email was sent by Mrs Groark, the Personnel Officer, to Dr Waksman and Mr Moss in which she gave advice about the probation procedure and the opportunity to terminate on grounds of performance.  Mr Moss said in his email to Mrs Groark the following:

"Gabriel and I spoke to Wuchao yesterday.  He most reluctant to consider the possibility that the failure of his experiments might be due to a fault in the procedures even when his experiments had been successfully repeated by colleagues.

He was more inclined to think that colleagues might have played a role.  There is no evidence of this.  We cannot have researchers who assume first that their colleagues are causing their failures."
23.
The email dated 22 January from Dr Waxman to the Appellant sets out an attempt to reassure the Appellant that there was nobody in the Institution, in his view, who wanted to cause him or anyone any harm and he says, among other things:

"Your constant suspicion is poisoning the atmosphere in the lab: this cannot continue."
He suggested various options.

24.
It appears to be against that background, consequently, the Appellant submitted, that the letter of dismissal was sent on 7 February 2003.  The complaints read as follows:

"1-
You have made little progress in your work.

2-
You have failed to appear in one lab meeting and were late in another one.

3-
When it was your turn to present at the lab meeting, your presentation was not up to the standard expected of someone of your research grade and experience.

4-
You appeared not to have taken on board the technical advice of your supervisor; as a consequence, project development has been very slow.

5-
You failed to communicate in a satisfactory manner with your colleagues and with your supervisor, your progress has been slow.

6-
Because you failed to communicate in a satisfactory manner with your colleagues and with your supervisor, your progress has been slow.

7-
[and this appears to be a reference to the email exchanges to which I have referred] You have systematically suspected your colleagues to be the cause of your experimental failures.  Failure is human but your constant and indecent attitude of suspecting everybody else but your for your own failures is unacceptable.

8-
We received a complaint that you did not follow basic safety rules at UCL."
25.
After referring to the documents thus received by the Appellant, as part of the Respondent's bundle of documents on 28 August 2003, the Tribunal continued in paragraph 5 of its Decision as follows:

"He then took legal advice from Witham Weld Solicitors on 12 September 2003 and they advised him that he could have a different claim but did not mention public interest disclosure.  Following this he went to see other solicitors, Rae & Co on 16 September 2003 and they informed of the possibility of a public interest disclosure claim.  He then presented his Originating Application."
26.
In paragraphs9 and 10 the Tribunal records its conclusions as follows:

"9
The Tribunal accordingly considered whether or not it was reasonably practicable for the complaint to have been presented in time.  The Tribunal concluded that It was reasonably practicable for the complaint to have been presented in time, having regard to the fact that the Appellant took legal advice from the Citizen's Advice Bureau on 18 March 2003 and had a meeting with them on 26 March 2003.  They gave him advice in connection with his employment rights.  Having taking advice from the CAB the Tribunal considered that it was reasonably practicable for a complaint to have been brought in time.  The Tribunal noted that the Applicant showed the CAB his letter of dismissal.  Whether or not the Applicant disclosed other documents to the CAB was a matter for the Applicant and the CAB, but the failure of the CAB to see or consider or advise on the disclosure report did not make it not reasonably practicable to present the complaint in time.

10
If the Tribunal was wrong on this and it were found that the failure to disclosure the disclosure report to the adviser, meant it was not reasonably practicable to present a complaint based on public interest disclosure in time, then the Tribunal would have alternatively found the complaint to have been presented out of time on the basis that it was not reasonable to extend the time for four months and two weeks up until 22 September 2003 when Originating Application was actually presented.  It would not have been reasonable to extend time beyond a short period after the Applicant took legal advice from Islington Law Centre in mid June 2003 [when the Applicant's legal advisers were in possession of the dismissal letter and the disclosure report] and when a complaint could and should have been then presented.  Further, if it were found that it was not reasonably practicable to present the application before the Applicant took advice from Islington Law Centre in June 2003 the Tribunal would have similarly found the complaint to be out of time on the basis that it was not reasonable to extend time for a further period of three months i.e. from mid June up to 22 September 2003, having regard to the advice the Applicant received or should have received from the Law Centre at that time."
Thus, consequently, the Tribunal dismissed the application as out of time.

27.
The case that Dr Yuan has put before me is that, although he accepts that the disclosure report (as he calls it) which was effectively his complaint that, as he saw it, his activities were being sabotaged by someone in the laboratory, a document that I have not see today, was in his possession, and was before those advising him, and consequently that the time did not need to be extended in order for him to have brought a claim based upon it; and/or it could certainly be said to have been reasonably practicable to bring a case based on his belief that it was making by him of his complaint or report that had led to his dismissal; yet his case is that the first time that he appreciated that there was a case that in fact the principle reason for his dismissal was the making of that complaint about his fellow employees was when he saw the exchange of emails in the bundle on 28 August.

28.
It is right to say that the Tribunal does not expressly address the consequence of the documents in the bundle of 28 August.  However, it is quite plain that the Tribunal did address the documents in that bundle and I have addressed them in this judgment and set them out.  The question I must ask myself is whether it amounts to an error of law that the Tribunal did not, in terms, address the contents of that bundle in arriving at its conclusion that nothing in the bundle, or the late arrival of the bundle, rendered it impracticable for the Applicant to have made his complaint prior to the expiry of three months or, at any rate, in June rather than when it was eventually made in September.

29.
It might be that the Tribunal might have reached a different decision; but it appears to me that the complaint does not amount to an error of law because, in relation to the case such as this, the fact that the Tribunal might have reached a different decision does not suggest that the Tribunal was perverse, which is the conclusion that I would have to reach.

30.
The reality is that the Applicant knew before he got the documents that he had, very shortly after writing a detailed report of complaint, been dismissed; indeed, he had received, on any basis, the email from Mr Moss and had had the meeting between Mr Moss and Dr. Waksman, which is referred to in those emails, in which it will have been entirely apparent to him that they expressed concern related to that report, and indeed it featured in paragraph 8 of their dismissal letter.  It may be that Dr Yuan might have concluded, and/or those advising him might have concluded, that the possession of those documents gave him a better chance of success in such a claim; but I am entirely satisfied that it is not perverse of the Tribunal to have concluded that, notwithstanding that he did not see those document until August, it was not reasonably practicable of him to have brought a claim before that date, certainly one which rendered available an unfair dismissal claim for which he would not otherwise have qualified.

31.
Consequently, I am satisfied that no error of law is disclosed in relation to the Decision of the Employment Tribunal not to extend time in respect of the public interest disclosure claim.

PA/1660/03
32.
I turn to the breach of contract claim, where the arguments of Dr Yuan have been different, because they have not related to time.  He has not effectively pursued his claim that there was an error by the Tribunal in respect of paying him 4 week's salary instead of 1 month's salary.  In effect, it appears, in any event, that he received was not in any material respect short of what he would otherwise have received.

33.
His complaint relates to the dismissal of his second and the most significant claim; namely that he ought to have received 3 month's notice, or at any rate been given damages on the basis that he was entitled to see out the last 3 months of his probationary period, rather than 1 month or 4 weeks, in accordance with the dismissal letter.

34.
The Tribunal records in its decision at paragraph 4 the central clause in his contract of employment contained in his Handbook, which read as follows, relating to the mid point of his probation period and the mid point report, which had been reached when he received his dismissal letter:

"20.7.3
If, during this period, probationers failed to make a discernable improvement in performance within the given time scale, or if they were judged to be irredeemably incapable, they may be dismissed at this stage.  A month's notice of the termination of contract will be given."
35.
The Tribunal then records, in paragraph 6, the dismissal letter (which I have read) and at paragraph 12 it refers to the provisions of clause 20.7.3, and in particular the fact that there is thus provision that if probationers are judged to be irredeemably incapable they may be dismissed at mid-point stage with one month's notice, and that Dr Yuan was dismissed one day after the mid-point.

36.
Having thus recited the contractual entitlement of the Respondent to dismiss if the probationers were judged to be irredeemably incapable, the Tribunal goes straight to paragraph 15 in its Decision which reads as follows:

"Dr Yuan's second claim is for failure to apply the probationary period and loss of the three month's probationary period.  There is a right in paragraph 20.7.3 of the Handbook to terminate on one month's notice at any time after the mid point of the probationary period and accordingly this claim must fail."
37.
Dr Yuan gave evidence before the Tribunal and tells me that the evidence he gave was that he was not to be castigated in respects set out in the letter of 7 February from Dr Waksman dismissing him, to which i have referred, and from which I have quoted.  Whether or not he succeeded in rebutting all those matters is unclear, because the Tribunal does not set out any reference to the substance of his evidence.

38.
Dr Waksman was not called to give evidence by the Respondent.  The only witness was Mrs. Groark, to whom i have referred as being the Personnel Manager of the Respondent.  Apparently she gave evidence by reference to a witness statement which I have not seen, any more than I have seen the witness statement of Dr Yuan.  But the Applicant tells me, and I have no reason to doubt, that she was not in a position to, and it is unclear whether she did, give evidence to support and substantiate the 8 grounds of dismissal set out in the letter, so as to show that either individually or collectively they amounted to a case that the Applicant was irredeemably incapable.

39.
It appears to me on the face of it that there are no reasons given in the Employment Tribunal's decision for its conclusion, if it reached such conclusion, that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant's irredeemably incapability.

40.
The EAT has been following the guidance of the Court of Appeal in English v Emery Reimbold [2002] 1 WLR 409 [2003] IRLR 710 and have found it extremely helpful, as have Employment Tribunal and, I believe, the parties.  To follow such procedure in relation to an appeal based upon absence of reasons or insufficiency of reasons, leads, very often, to the saving of substantial time and costs.  If an appeal is permitted to go forward simply on the basis of alleged absence or inadequacy of reasoning, and eventually comes through to a full appeal and succeeds on that basis, many months have been lost before an eventual remission to a tribunal, which might be the same or might be a different tribunal, then follows, which might well have been avoided if, as I propose to do, and as English v Emery Reimbold suggests, the course is taken, at efficiently the interlocutory stage of the appeal, to go back to the judge or tribunal of first instance to see whether there were reasons which are apparently absent, and, if so, what they were.

41.
I propose, therefore, to stay this appeal on this application, while the matter is referred back to the Employment Tribunal, to ask whether it concluded that the Respondents were entitled to terminate pursuant to clause 20.7.3 on the basis that the Appellant was irredeemably incapable and if so, what its reasons were for such conclusion.  it is not proposed that the Tribunal should call further evidence at this stage, but if the Tribunal considers that it would welcome written submissions from both sides in order for it to reach its conclusion by reference no doubt to its own notes of evidence, then the Tribunal should feel free to do so.

42.
If, of course, the Tribunal is so minded, it can, of its own motion, decide to review its own decision and, in that case, there would of course, on the basis of the Tribunal's own decision to do so, be the opportunity to have a rehearing and all fresh evidence.  But that, at the moment, is not what is ordered and if there were reasons which should now be articulated and were not then, and were not then, those reasons should be so articulated by the Tribunal, so that the matter can return for further consideration.  If of course the Tribunal can otherwise explain the absence of reasons without giving them, that of course too is a matter for this Tribunal.

43.
The appeal is stayed for a period of 6 weeks to enable this question to be asked of the Employment Tribunal.  The Order will be served on the Employment Tribunal by the Employment Appeal Tribunal and the case will be restored for further consideration at the expiry of six weeks with the Applicant filing with the Tribunal a written explanation of what has occurred if, by then, the Employment tribunal's answers have not been received in due course.  If the matter is not otherwise resolved, the Rule 3 application will be further considered, although it may be considered on paper.
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