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Background





1.	A was employed by R as a postdoctoral research assistant with a five-year contract of employment [34] starting officially from 6 November 2002.  A's contract was terminated after three months plus one day on 7 February 2003 by R with a 4-weeks notice [ET.6] during his six-month probation period.





2.	The Probationary Procedure [58] in the college Handbook is part of A's contract.  According to the procedure termination of a probationer's contract during the probation period requires:-


(1)	"gross misconduct" within the first three months without notice (clause 20.8.4(b));


(2)	either of two following conditions, after compliance with clauses 29.7.1 and 20.7.2, from the mid-point of the six months probation period with a month notice (clause 20.7.3):


(a)	failing "to make a discernible improvement in performance within the given timescale" as set out according to clause 29.7.1, or


(b)	"judged to be irredeemably incapable"





3.	A filed an Originating Application for breach of contract complaint [36] at the Employment Tribunal (ET) on 24 April 2003 and made six claims [65] before a tribunal at a full hearing on 2 October 2003:-


(1)	loss of two days during notice period;


(2)	loss of last three months probation period;


(3)	loss of contractual period up to five years;


(4)	loss of Work Permit;


(5)	loss of opportunity to publish research and damage to job prospect;


(6)	loss due to R's breach of mutual trust.





The tribunal decided as stated in the Decision promulgated on 10 October 2003 [1]:-


(1)	"the applicant's claims of breach of contract fail."


(2)	"the applicant is ordered to pay the Respondent's costs."





4.	A filed the Notice of Appeal at the Employment Appeal Tribunal (EAT) first on 22 October 2003 against two decisions of the ET.  Later, the Notice of Appeal was refilled twice on14 January and 16 February 2004 [16] according to Rule 3(8) of the EAT's Rules.  The judge of the EAT considered A's appeal at the first Rule 3(10) hearing on 19 May 2004.  The judgment of the hearing (promulgated on 9 June 2004) [44] states:





"It appears to me that on the face of it there are no reasons given in the Employment Tribunal's decision for its conclusion, if it reached such a conclusion, that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant's irredeemable incapability." (para 39)





	Under such situation, the judge ordered at the hearing [43]:





"the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of the Appellant pursuant to clause 20.7.3, on the basis that the Appellant was irredeemably incapable, and if so what its reasons were for such a conclusion."





5.	The ET made Further Reasons [7] pursuant to the EAT's order and sent to the parties on 19 July 2004.  In the Further Reasons, the ET defended its decisions by making two following new conclusions in order to justify that R had right to terminate A's probationary period:


(1)	"Dr. Yuan was irredeemably incapable" [ET2.9];


(2)	"Dr. Yuan had been judged irredeemably incapable by the Respondent" [ET2.17].





6.	The tribunal at the EAT in a Preliminary Hearing on 24 November 2004 heard A's appeal (including the perversity appeal) from A's advocate Mr. Tom Coghlin against the ET's decisions and the conclusions made in the ET's Further Reasons.  The tribunal ordered to allow A's appeal for a Full Hearing.  At meantime, the tribunal also granted to amend the Notice of Appeal that was filed at the EAT on 16 February 2004.  The scope of the amendment would be within the procedural points as agreed by the tribunal and A on the hearing.  A agreed not to add the perversity grounds because R had neither declared that A was irredeemably incapable nor, as A knew by that time, had made any record that the dismissal was on the basis of A's irredeemable incapability.





7.	The EAT's order promulgated on 30 November 2004 did not include the tribunal's permission for A to amend the Notice of Appeal, and the EAT served on R the Notice of Appeal filed on the 16 February [12], it is believed, in order to help a reconciliation between R and A.  By surprise, R in its Answer dated 10 December 2004 [14] made the first and formal declarations:


(1)	"the college came to the conclusion that the Appellant was irredeemably incapable" (para 21);


(2)	R dismissed A "on the basis that Appellant was irredeemably incapable" (para 24); and even


(3)	"the Respondent could justify summary dismissal at common law" (paras 4 and 24).





8.	Under such situation, A believed it is necessary to amend the Notice of Appeal and add the perversity appeal.  After requested by both A's advocate and A, the EAT amended the order on 14 December 2004 by adding the permission for A to amend the Notice of Appeal [52].  Based on this amended order, the scope of the amendment is not limited to the procedural points but "in accordance with matters raised at the hearing", therefore including the perversity appeal.  Thus, A amended the Notice of Appeal by including the perversity grounds on 3 January 2005 [20].  This amended Notice of Appeal was served by the EAT on R and R was asked to lodge its Answer by 21 January 2005 [35].  However, R has never lodged such Answer indicating that R would not resist A's appeal including perversity appeal.





Grounds of Appeal





9.	A would appeal on the same grounds as argued on the last Preliminary Hearing on 24 November 2004 by A's advocate.  The central matter of A's appeal is the question of "irredeemable incapability" the contractual reason for the termination of A's employment at the mid-point of the probation period pursuant to clause 20.7.3 of the Probationary Procedure.  The grounds of the appeal are that the employment tribunal erred in law:-


(1)	in concluding that A was irredeemably incapable [ET2.9];


(2)	in concluding that A had been judged irredeemably incapable by R [ET2.17];


(3)	in that it made above two conclusions unreasonably and failed to give adequate reasons;


(4)	in holding that A cannot claim in respect of his entire 5 year fixed term contract [ET.16];


(5)	in holding that it lacked jurisdiction to hear a claim in respect of the loss of the work permit [ET.17];


(6)	in holding that A cannot claim in respect of loss of opportunity to publish research, and damage to his job prospects [ET.11 and 18]; and/or


(7)	in making a costs order against A [ET.21-27].





Evidence before the ET --- for Perversity Grounds





10.	The first two grounds are on the basis of perversity of the conclusions that the ET made in its Further Reasons.  The Court of Appeal sets out the principles of perversity appeal in Yeboah v Crofton [2002] IRLR 634:





"A ground of appeal based on perversity ought only to succeed where an overwhelming case is made out that the Employment Tribunal reached a decision which no reasonable tribunal, on a proper appreciation of the evidence and the law, would have reached.  An appeal based on perversity should be fully particularized, so that the respondent can be fully prepared to meet it and in order to deter attempts to pursue hopeless and impermissible appeals on factual points."





	Different from normal appeal on the basis of errors of law, the ground of perversity appeal relies on factual points.  Therefore, it is necessary to know the evidence before the ET at the hearing relevant to the issues of the perversity appeal.





11.	The evidence before the ET at the hearing of 2 October 2003 [ET.7] include:-


(1)	Witness Statement of R's witness (Ms. A. Groark) [68].  As stated in the statement, "The reason for the termination of employment was outlined in the letter dated 7 February 2003" (para 3).  Especially, it pointed out two specific matters from the eight reasons listed in the dismissal letter: "the Appellant's behaviour and his accusations of sabotage of his experiments" (para 4) and "concerns regarding health and safety protocol" (para 5).


(2)	A's Witness Statement [70].  It addresses in detail most of the issues raised in the case at the ET, especially challenging the reasons for the dismissal such as 


a)	A' education and project background (paras 5 & 6);


b)	the amount and quality of A's work during three-month employment at the college, which challenged all issues regarding A's work performance (paras 7-9);


c)	addressing each of eight reasons from the dismissal letter including the similar issues raised in those R's emails and other R's documents including the matter in relation to A's complaint (or reports) (paras 10-16 & 21);


d)	challenging the description of the reason for the dismissal in the Notice of Appearance (para 20).


(3)	The agreed bundle of the hearing at the ET which was mistakenly recognized by the tribunal as A's bundle [ET.7 & ET2.7].  The agreed bundle contains the evidence regarding the reason for the dismissal from both sides:-


(a)	A's evidence including A's CV [80], the protein purification protocols from R's worker and A [92], the incidences at A's flat [88 & 89], A's complaint (or disclosure report) [85], the letter from A to R on 13 February 2003 [95], the notes of the meeting between R and A on 25 February 2003 [97], the letter from CAB to R [98], and the letter from A's supervisor at BU [94];


(b)	R's evidence including all the documents, as identified by the ET, "which set out matters concerning Dr. Yuan's capability" [ET2.8] except for two documents:-


(i)	 the memorandum of Mark Richards [ET2.10] that was not included in the list of the documents R gave A to agree in late September 2003, and


(ii)	one email from US to R on 7 February 2003 that, as A stated in his letter to R on 25 September, "I exclude the email from US out of the list because it contains so many incorrect and inaccurate information and it is irrelevant to this case".


(4)	The R's additional bundle [ET.7].  It included the R's documents that were identified by the ET in its Further Reasons.  As stated in the ET's Further Reasons, "The Tribunal worked from the Respondent's bundle" [ET2.7].





12.	Following the order from the EAT, "the Employment Tribunal should feel free to request written submissions from the parties"[43], the ET invited both parties "to make any written submissions" regarding the matter in its letter dated 3 June 2004 before making the Further Reasons.


(1)	"The Tribunal received submissions from the Respondent dated 11 June 2004" [ET2.3].  As indicated in a letter from the ET to A dated 1 December 2004, such submissions were made by R "orally" rather than "written" one as required by both the EAT and the ET.


(2)	A "filed his written submissions on 21 June 2004" [ET2.4].  A briefly described evidence regarding the reason for the dismissal from both sides and concluded "I have not seen any convincing evidence in those documents that showed I was 'irredeemably incapable' in my three-month job at the college."





Ground (1) --- No record would support that A was irredeemably incapable





A's Records





13.	A's job qualification has been based on A's CV [80] and the supporting reference letters.  These reference letters were described by R in the contract as "satisfactory" [54].  A's actual work performance at the college was discussed in detail in A's Witness Statement [70] and could be further evidenced by specific records in the laboratory at the college.  All such information was put before the ET at the hearing.





14.	The Probationary Procedure offers procedural standard or guidance for monitoring the probationer's work progress in clause 20.6.1 [59].  This guidance suggests four areas where the probationer should be monitored and gives further specification for each area.  These four areas are work output, work quality, standard of work and attendance.  This guidance in clause 20.6.1 should have been used to consider whether A was irredeemably incapable in relation to his work performance during his probation period at the college.  A tried to match A's work performance with each of the four areas of the standards provided by such guidance in the Originating Application (ET1) [24].





15.	Based on these A's records and according to the guidance provided by clause 20.6.1 of the procedure, although hundred of the experiments A did at the college may not be all perfect and may contain possible errors as any other research, nothing could reasonably suggest A's irredeemably incapable or any situation near A's incapability.  Neither the ET nor R questioned A's evidence in the hearing, in the Decision and its Extended Reasons, and even in the Further Reasons.





R's Documents as Identified in the Further Reasons





16.	The evidence provided from R's documents that were identified in the Further Reasons is either of the following (see the amended Notice of Appeal dated 3 January 2005):-


(1)	contrary to the facts, such as 


(a)	R's description of A's complaint in R's documents [ET2.11] [59, 60, 78] v A's complaint report itself [56],


(b)	R's complaint on A's waiting for ordered materials [ET2.13] v A's actual work records as described in A's Witness Statement (para 8), and


(c)	R's complaint on A's modifying the protocol in the email [69] v the relevant description in the protocol of R's previous worker [70].


(2)	insufficient, such as R's test of the questioned medium regarding the first bacterial culture incidence in the email [ET2.14] as discussed in A's Witness Statement (para 14).


(3)	challenged by A orally on the hearing, such as Mark's memorandum (page 20 of R's bundle) as indicated in the Further Reasons [ET2.8].


(4)	irrelevant to A's capability of work performance, such as the health and safety issue from the emails [ET2.12] [78] as challenged by A in his Witness Statement (para 15).


(5)	irrelevant to A's case, such as the email from US to R as challenged by A in his letter to R on 25 September 2003.





17.	Therefore, none of these documents as identified by the ET regarding A's capability could sufficiently or reasonably conclude "Dr. Yuan was irredeemably incapable" [ET2.9] or even A's incapability.





18.	In R's previous Answer dated 10 December 2004 [14] to the Notice of Appeal that A filed on 16 February 2004, R indicated in paragraphs 14 and 15 to have one evidence that seemed fresh and might support its conclusion of A's incapability.  A would argue to challenge such possible evidence as the following:


(1)	R has not provided A with any substance of such possible evidence before, even after A requested for it, in order to allow a debate on the issue.  In fact, from 11 January 2005, it has been known that R has agreed the bundle A compiled for the full hearing but without making any addition of such new evidence or any other related information in order to support what was declared newly in R's Answer.


(2)	It seems that this possible evidence was regarding a single event.  A had done hundred of experiments during his three months employment at the college.  Like any research they may not all perfect, and the procedure also allow the probationer to make some mistakes as stated in clause 20.4.4 of the procedure.  Thus, even if such evidence were solid, the outcome of only one experiment may not be enough to justify the conclusion of A's incapability to the job that R made in its Answer.





Ground (2) --- R did not dismiss A on the basis that A was irredeemably incapable





19.	The ET's decision was perverse not only on the ground that A was not irredeemably incapable but also on the ground that R did not dismiss A on the basis of A's irredeemable incapability.  There had been no any record in those documents of both sides before the ET indicating either that R judged A irredeemably incapable or that R dismissed A on the basis of A's irredeemable incapability when A was dismissed and when the decision of the ET was made.


(1)	The email exchanges of R on 7 January 2003 [ET2.14] and the following day [83] recorded that termination of A's employment was initiated by the complaint A made on 3 January 2003 [85].


(2)	In a meeting on 22 January 2003 R informed A of the possible dismissal with its reason that A was in his probation period as described in A's Witness Statement (para 20(3)).


(3)	Two R's emails dated 22 January 2003 [84] and 27 January 2003 [ET2.15] recorded that R's final decision to dismiss A came from A's complaint because of its "poisoning the atmosphere in the lab".


(4)	On the day when A was dismissed, the dismissal notice letter [ET.6] R gave to A listed eight reasons for the dismissal.


(a)	Reasons 1-4 and 6 might regard A's work performance according to clause 20.6.1 but they neither have particulars nor could match irredeemable incapability as discussed in A's Witness Statement (paras 10-13).


(b)	The reason 7 in the letter relates to A's complaint that has discussed in A's Witness Statement (paras 14 & 21) and also in A's submissions to the ET in June 2004.  The dismissal using such ground not only lacked the contractual reason required by clause 20.7.3 but also it was in breach of the condition of employment on the basis of the Public Interest Disclosure Policy of the college and unlawful according to the Public Interest Disclosure Act 1998.


(c)	Other two reasons (5 and 8) were not in relation to capability.


(d)	The second reason regarding A's attendance to the laboratory meeting was truth but, according to the later attendance record, A did improve any way.  Therefore, such reasons could not satisfy the contractual reason required by clause 20.7.3, either.


(5)	In the meeting between the college administration officials and A on 25 February 2003 during A's rebuttal to the dismissal within the college, A was told that clause 20.4.1 had been followed and the college might not have to follow other terms in the procedure in order to dismiss A, as recorded in A's notes of the meeting.


(6)	In the Notice of Appearance that R's legal representative filed at the ET on 21 May 2003 [41], the ground of the dismissal was defined as A's "incapable of carrying out the duties of the post" rather than "irredeemably incapable".


(7)	During the cross-examination of R's witness in the full hearing of 2 October 2003 at the ET, A asked "what is the specific evidence about my irredeemable incapability".  R's witness did not answer the question directly rather referred it back to what she stated in her Witness Statement, according to A's notes of the hearing.  A tried to agree this part of the hearing notes with R in December 2004 and R did not disagree it.





20.	The Decision and its Extended Reasons of the ET from the hearing and promulgated on 10 October 2003 concluded neither that A was judged "irredeemably incapable" by R nor that R dismissed A on the basis of A's "irredeemably incapability" and so confirmed the R's stand in relation to the matter at the hearing.  In addition, there was a conclusion in the Extended Reasons, "there is a right in paragraph 20.7.3 of the Handbook to terminate on one month's notice at any time after the mid point of the probationary period" [ET.4.15], but it ignored that contractual reason for the termination as defined also by clause 20.7.3.





21.	In making the Further Reasons the ET received submissions from both parties and, as stated in the Further Reasons, "took both submissions fully into account" [ET2.5].  However, nothing in A's submissions would support those conclusions in the Further Reasons.  There is no other information regarding either R's submissions or its relation to the ET's conclusions in the Further Reasons.  Thus, A made a request to the ET for inspection of the R's submissions according to the provision of the Employment Tribunal Act 1996 section 7(3)(e).  In reply the ET advised A that the R's submissions were excluded from all other documents open for A to inspect because it was made orally.  The risk for the tribunal to use such oral submissions instead of written ones as both required by the EAT and instructed by the ET would be its incredibility.  A has asked R directly to provide any substance of such submissions but so far A has not received an answer to it yet.





22.	A amended the Notice of Appeal [20] by adding perversity grounds against the conclusions the ET made in its Further Reasons [7] according to the amended order of the EAT dated 14 December 2004 [52].  These perversity grounds in the amended Notice of Appeal were fully particularized with citation to proper evidence before the ET.  After serving such amended Notice of Appeal on R by the EAT, R has failed to make its Answer to it at all.  Such failure by R indicates that R could not even afford to resist A's perversity appeal and join in a debate on the related issues, therefore suggesting that R's declaration in the previous Answer on the reason for the dismissal as A's irredeemable incapability was merely a libel attempt against A.





Ground (3) --- the ET's conclusions in the Further Reasons was made unreasonably and was inadequate





23.	The contractual provision in question ("if… they are judged to be irredeemably incapable, they may be dismissed at this stage" (clause 20.7.3 of the procedure) plainly cannot be interpreted so as to allow the Respondent an unfettered discretion.  The ET must itself find as a fact whether or not A was irredeemably incapable.  If that is wrong, then the tribunal must at the very least decide whether R's belief was reasonable.





The ET used only R's evidences without their own careful analysis





24.	As the facts, the Extended Reasons recited from the dismissal notice letter including the eight reasons for the termination of A's employment, and the Further Reasons identified other R's documents "which set out the matters concerning Dr. Yuan's capability" [ET2.8].  Not only did R fail to provide particulars for the reasons listed in the dismissal letter and in all of those documents mention or reasonably suggest A's irredeemable incapability in relation to A's work performance at the college, but also it is quite insufficient for the ET to record, without any analysis, those documents which go just one way.





25.	The ET's Further Reasons make it very hard to tell whether the tribunal ever asked itself the question whether A was irredeemably incapable.  There is a suggestion of that at paragraph 9 of the Further Reasons, but no its own judgment at all is provided.  The paragraph 9 is a significant part of the decision.  The ET say there that various documents are set out "in order for the Employment Appeal Tribunal to understand the reasoning behind the Tribunal's conclusion that Dr Yuan was irredeemably incapable."  Apart from this oblique reference to a "conclusion", there is no place where any such conclusion is spelt out, whether in the Extended Reasons or the Further Reasons.





26.	A's employment at the college before the dismissal had only three months plus one day ending at the first day when R may not have to rely on a cause of gross misconduct (clause 20.8.4b of the Probationary Procedure) but must rely on another contractual reason, irredeemably incapable, in order to dismiss A (clause 20.7.3).  According to the Probationary Procedure, R also need follow clauses 20.7.1 and 20.7.2 starting from the mid-point of A's probation period before excising clause 20.7.3.  There was a termination notice with the assessment of A's three months probation period on the first day from the mid-point but no "full details and no "timescales for improvement" required by clause 20.7.1 at all.  In fact, A was dismissed from the position "with immediate effect" as indicated in the termination notice letter.  How could the Employment Tribunal believe that it is reasonable and possible for R to follow clauses 20.7.1 and 20.7.2 and then find A's irredeemable incapability within only one day.





The ET failed to cross-examine evidences from both sides





27.	The ET failed even to refer to A's evidence, let alone to explain why it rejected it.  None of the issues raised by A's evidence were addressed at all by the tribunal.  The tribunal did not even explain why A's version of events was not accepted.  





28.	Importantly, the ET failed to cross-examine and analyze all evidences from both parties.  The agreed bundle in the 2 October 2003 hearing, which was recognized mistakenly by the ET as A's bundle [ET2.7], plus the Witness Statements of both parties, covered nearly all available and relevant evidences from both sides.  The ET did not use the agreed bundle and A's Witness Statement.  Instead, "the tribunal worked from the A's [additional] bundle" only [ET2.7], which contained the documents mainly supporting one-side story.  Thus, the conclusion in the Further Reasons was contrary to the facts and wrong.





The ET's Reasons





29.	What the ET in particular failed to do was to give any reasons for finding that the conclusions in the Further Reasons were either correct or reasonable, for example, what standards they used to judge "incapable" and "irredeemable".





30.	One point that the tribunal does make is that A did not challenge the R's witness, about these documents in cross-examination, or comment upon them when under cross-examination [ET2.8 and 16].


(1)	The normal conclusion taken from a lawyer's failure to put a point in cross-examination is that the point may be considered to be accepted.  However, it would be most unsatisfactory to place undue weight on what an unrepresented litigant may or may not challenge in cross-examination.


(2)	In any event, the only witness called by R was not the author of any of the documents in question.  Nor was it she who took the decision for the termination.  Therefore, even had A been represented, A's advocate might not have needed to challenge R about those documents the R's witness relied on in her statement.


(3)	In fact, A did challenge those documents R and the tribunal relied on by asking six questions.  The third question was "what is the specific evidence for my irredeemable incapability?"  The Originating Application and A's Witness Statement in the agreed bundle of the hearing addressed and challenged all major issues raised from those R's documents.  In this case it was perfectly plain that A did not accept the contents of those documents as accurate or as amounting to proof that A was "irredeemably incapable".





Summary for Grounds (1) to (3) --- perversity appeal





31.	Based on those R's documents and the actual work performance of A at the college as recorded in those A's documents and according to the guidance for evaluation of the probationer's progress provided by clause 20.6.1 of the procedure, there was no such "irredeemably incapable" at all and even no "incapable" as required by the procedure and the contract for the dismissal.  According to all available and credible evidence before the ET in relation to this legal case, it had not been known, either, by the time when the ET's decision and the Further Reasons for A's case were made, that R dismissed A on the basis that A was irredeemably incapable.  Even, R fails to resist A's fully particularized perversity appeal suggesting that such perversity appeal is neither "hopeless" nor "impermissible".





32.	The ET simply recited various documents relied on by R, without any analysis and without any examination of whether A was indeed irredeemably incapable, or whether R acted reasonably in so concluding.   By contrast the ET failed to recite, refer to, make findings on, or explain its approach to A's evidence, and A's case.  The ET's conclusion is therefore not compliant with the well-known principles set out in Meek v City of Birmingham District Council [1987] IRLR 250 CA at 251 (paragraph 8) per Bingham LJ, and Tran v Greenwich Vietnam Community [2002] IRLR 735 CA at 739 (paragraph 17) per Sedley LJ.  At meantime this also suggests that, in making the decision and the Further Reasons, the ET lacked "a proper appreciation of the evidence and the law".





33.	Therefore, A's perversity appeal would satisfy the principles set out for a perversity appeal by the Court of Appeal in Yeboah v Crofton [2002] IRLR 634.  If the ET's conclusions made in the Further Reasons could be decided by the EAT to be perverse, i.e. R was not entitled to dismiss A from the college as occurred on 7 February 2003, A's second claim for the rest three months of his normal six-month probation period should prevail.





Ground (4) --- the five-year contractual period





34.	A's contract of employment at the Birkbeck College was a five-year fixed term one [56].  There are two terms in the appointment letter regarding this matter [54]: "this offer of appointment is subject to the satisfactory completion of a six months' probationary period" and "it is tenable under the terms of a fixed-term contract for a period up to 5 years commencing from a date to be mutually agreed".  It seems that two terms conflict each other but both are substantial.  Based on the email exchange between R and A [64], such mutually agreed date for A's post at Birkbeck College was 1 November 2002, which was delayed for several days actually because of the delay of A's visa.  Thus, A's five-year contractual period had already started before A was dismissed from the college on 7 February 2003.





35.	There is a notice clause in the Statement of Particulars: "the appointment will end on the date specified under the grant or award unless previously terminated in accordance with the notice provision" [56].  However, clause 56.1 in the section G of the college Handbook, which was part of A's contract, also states: "staff appointed on fixed term contracts shall not have their contracts terminated before the period specified except in the case of redundancy, incapability or misconduct" [61].





36.	As being argued above in Ground (1), there has been no record to evidence that A either was incapable for his job or made any misconduct at the college or any other place where A studied and worked before.  Therefore, not only should A not be dismissed from the college during his probation period but also his five-year contract of employment should not be terminated at all without that contractual reason required by clause 56.1 in the college Handbook.  Thus, the dismissal has caused A to loss his chance for the rest of the contractual period up to four and a half years.





37.	A's damages in respect of a 5-year period of loss will of course potentially be limited in 3 ways.


(1)	such damages might reflect the chance that he would not have successfully completed his probationary period;


(2)	allowance might be made for mitigation;


(3)	any contract claim is subject to the statutory cap of £25,000.





Ground (5) --- loss of work permit





38.	The ET was wrong to hold that it lacked jurisdiction to hear A's claim in respect of the loss of the work permit [ET.17].  If R was in breach of contract, and this was an aspect of A's loss which arose as a result, there is no reason why the tribunal lacked jurisdiction to consider that claim.





Ground (6) --- loss of opportunity to publish research and damage to job prospect





39.	The ET wrongly held that it lacked jurisdiction over such claim [ET.18].  The reason given for that finding is that "the Tribunal has no jurisdiction to deal with future loss" [ET.11 & 18].  With respect, this is simply wrong.  The ET has jurisdiction to hear breach of contract claims which arise on or are outstanding at the date of termination, but that does not mean that future losses cannot be considered.  For instance, a claim for wrongful dismissal is a claim for future loss.





40.	Further, the ET wrongly held that this loss was too remote [ET.18].  It is submitted that this finding, which was not explained by the ET, was also wrong.  It would plainly have been in the reasonable contemplation of the parties, at the time the contract was entered into, that the move would assist A in developing and progressing A's career, and this would happen in large part by the opportunity to publish.





41.	A type of contracts are for something other than just wages such as an apprentice's contract.  In employment law, termination of an apprentice's contract during running the apprenticeship may allow such employee to claim for loss of training and of job prospect.  A's job title was postdoctoral research assistant that is well known in scientific fields with a kind of training status, thus similar to apprentices but different from normal research staff, as discussed in the amended Notice of Appeal (paras 3(3)-(5)).  Thus, A's employment contract is not only for salary but also for postdoctoral training, and A's dismissal is subject to damages for loss of training and damage to A's job prospect.  





42.	The immediate effect from loss of postdoctoral training is loss of research opportunity and damage to ability to publish.  If the work could be published, the damage to A's job prospect by the dismissal could be recovered, at least partially.  Besides, other related factors may also add to such damages:


(1)	the change of A's research project by R after the start of A's employment from the one that R told to A before A's acceptance of the job should have increased A's loss of opportunity to publish work.


(2)	The damage to A's job prospect has made A very difficult to find another job, which has potential to cause A's much bigger financial loss.


(3)	When taking the appointment at Birkbeck College, A had resigned his previous postdoctoral position at Boston University before completion of his research work there.  A's dismissal at Birkbeck would also make it more difficult for A to recover the loss of A's completing the work at Boston University.


	According to all these factors, it would not be unreasonable for A to make such claim.





Ground (7) --- costs





43.	If the ET's decision on the merits is set aside then it follows that the basis for the costs award will fall away, and the costs order should also be set aside.  Even if the ET's decision on the merits is upheld, the award of costs should nevertheless be set aside.  The ET erred in holding that it had a discretion to award costs, and/or in exercising that discretion.





44.	Dealing with each factor relied on by the ET in turn:


(1)	The claim for damages in lieu of notice when he had already been paid [ET.24.1].  This was an entirely peripheral matter.  Defending it cannot have put R to any substantial added cost as having been discussed in the amended Notice of Appeal (para 2).


(2)	The breach of contract claims were "misconceived in the sense that they were matters over which the Tribunal had no jurisdiction" [ET.24.2].


(a)	Having referred to the proper test of "misconceived", which is "having no reasonable prospect of success" (Reg 2(2), Employment Tribunals (Constitution etc) Regs 2001), the ET failed to apply that test, and in particular made no finding that the proceedings had had no reasonable prospect of success.


(b)	The view that A might have lost on a jurisdictional point, rather than any other kind of point, does not make his case "misconceived".  The ET's reason appears therefore to be based on the principle that "costs follow the event", which is wrong.


(c)	Moreover the only matters on which the ET found that it lacked jurisdiction (the loss of the work permit, the "future loss" claim, and damages for breach of mutual trust) were peripheral before looking into whether they are correct or not.


(d)	Finally, and in any event, the ET was wrong to find that it lacked jurisdiction regarding these heads of claim, for the reasons set out above.


(3)	Advice from the Law Centre; warnings about the merits [ET.24.3 and 24.4].  It should be clarified first that "no or little merit" was the R's legal representative's words, which has not been used by any lawyer who advised A for his breach of contract complaint.  Rather, the advice A have received regarding this case is that it is a small claim.  Nevertheless, these are irrelevant to the issue of whether A's claim was misconceived.
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