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To address the matters in relation to the Full Hearing Judgment of the EAT [126] and others

Judgment from EAT's First Preliminary Hearing
38.
The question of the judgment from the first preliminary hearing has been argued above in para 32 in comparison to the situation at that hearing in para 25 of this Arguments.  Now there are two documents from Mr Coghlin of counsel as proof that the tribunal at the first preliminary hearing did orally allow the issues he argued at the hearing to be amended into the Notice of Appeal:-

(1)
A draft of amended Notice of Appeal [139] Mr Coghlin prepared and gave to A on 25 November 2004 after the first preliminary hearing at the EAT.  The draft includes the six grounds [140.6] he argued at the hearing, orally allowed by the tribunal and finally used in last amended Notice of Appeal dated 3 January 2005 as additional grounds (3) and (4) and other grounds in prars 3(3)-(7) and 4-6.

(2)
A letter from Mr Coghlin that was faxed to the EAT on 10 December 2004 with an application to ask the EAT to amend the order of the first preliminary hearing [141].  The letter confirmed "the Employment Appeal Tribunal gave permission orally for the Appellant to lodge, within 21 days, an amended notice of appeal which reflects the submission made orally at the hearing."
Scope of Issue at EAT's Full Hearing
39.
The EAT held the full hearing for this case on 8 April 2005 after A filed the leave for appeal to the Court of Appeal from the order that the EAT made at the second preliminary hearing [10].  As stated in the order of the full hearing, "the appellant in person and the Respondent being neither present nor represented" [9]  A made his presentation at the full hearing.

40.
On the basis of the principle that the preliminary hearing tribunal used to make its order at the second preliminary hearing "The appeal is limited to the matter identified by the President in his judgment" [121.6], A tried to argue that R was not entitled to terminate A's contract of employment at the college pursuant to clause 20.7.3 (irredeemably incapable) as well as clause 56.1 (incapability and misconduct) of the college Handbook, and so R to terminate A's contract was in breach of contract and the ET's decision was wrong.  This is the central issue of A's breach of contract complaint at the ET and his appeal at the EAT.  A would raise this entitlement issue at the EAT's full hearing for the following two reasons:-

(1)
Judge Burton identified the entitlement issue at the first Rule 3(10) hearing [16] as well as in his judgment [20.39];

(2)
The preliminary hearing tribunal did suggest in the second preliminary hearing "the matter of whether or not Dr Yuan was dismissed under clause 20.7.3 of his contract can be dealt with as a breach of contract matter in accordance with the previous decision" [121.6].

41.
The points that A would like to argue to support his conclusion of the entitlement issue are:-

(1)
Based on R's documents (all before the ET and the EAT) in relation to the process of the termination, mainly those email exchanges in January 2003, and also as mentioned in the item 7 of the termination notice letter on 7 February 2003 [49.6], the termination process was initiated and the final decision to terminate was made from A's complaint [90].

(2)
A made such complaint in good faith to the employer, which has never questioned by any parties.

(3)
Even not to argue whether R's test to part of the complained problems [56.14] was valid or not [82.14], the Public Interest Disclosure Policy of the college, as stated in the College Handbook, prohibits a termination on the basis of such complaint: "If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual" [74].  The termination of A's contract on the basis of such complaint would be in breach of the condition of employment at the college.

(4)
Although other matters were also used as part of the reason for the termination as listed in the termination notice [49.6], none of those matters would be able to match the contractual reasons for the termination in accordance with either clause 20.7.3 [71] or clause 56.1 [72] of the College Handbook.  A argued such matters in detail in A's Witness Statement at the ET [78.5 - 83.17], last amended Notice of Appeal [36.10 - 40.21] and the Skeleton Arguments [95.14 - 97.23] used at the full hearing.

(5)
In fact, R did not resist A's last amended Notice of Appeal twice [46, 115] after the EAT served it to R on 7 January 2005 [45] and again on 21 March 2005 [114].  It is clear that R has known that R was not entitled to terminate A's contract.  Therefore, it is quite understandable that R would not attend the full hearing at the EAT to join in any debate on the case no matter it had a lay representative or others.

42. Before A completed his arguments on the issue, the judge stopped A and turned the argument into another issue whether the ET erred in law in concluding that R was justified in dismissing A.  Of course, this is the issue of the grounds 3 and 4 in last amended Notice of Appeal [42.31 - 43.38].  The tribunal accepted A's answer to this later issue, and ordered "that the appeal be allowed and that the matter be remitted for rehearing" under a different Employment Tribunal only in relation to that single issue [9] as defined in the order promulgated on 21 march 2005 [10], which A is trying to appeal from to the Court of Appeal.  The tribunal from the EAT’s full hearing accepted the entitlement issue A argued at the hearing [138.22] and ordered “the Appeal be allowed and that the matter be remitted for rehearing differently constituted Employment Tribunal only in relation to whether or not the Respondent was entitled to terminate the Appellant’s contract of employment on one month as opposed to three months notice” [9].
43. Clearly, the tribunal did not accept A's arguments on the entitlement issue.  Although it is true that the ET erred in law by its failure "to explained sufficiently its findings that the Respondent was entitled to dismissed Claimant on grounds of 'irredeemably incapable' and why it rejected his evidence" [128], this single issue as defined by the EAT in the order from the second preliminary hearing [10], which A is trying to appeal from, would not cover the essential issue of A's case at the ET and his appeal at the EAT, and also it would not satisfy the principle either used by Judge Burton in two Rule 3(10) hearings and his judgment or even used by the preliminary hearing tribunal to make its order at the second preliminary hearing.  The issues in relation to A’s claims and the cost order at the ET that were argued by Mr. Coghlin, allowed by the tribunal at the first preliminary hearing and amended in last Notice of Appeal at the EAT still lack in the order from the EAT’s full hearing, which A would appeal from.  The lack of these issues from this order is the same as that to the order from the second preliminary hearing at the EAT, which another existing appeal (A2/2005/0723) is against.  This would be another reason for A to ask the court to consolidate these two appeal as A has proposed in the latter Appellant’s Notice in section 10 (A2/2005/0863).
Judge Burton's Principle
44.
By looking into how Judge Burton dealt at two Rule 3(10) hearings with A's appeal regarding his breach of contract complaint in relation to the termination of A's contract of employment by R where contractual reason is required for the termination, Judge Burton dealt with the entitlement issue as a central matter.  When this issue was in question at the first Rule 3(10) hearing with limited evidence and lack of reason for the ET's decision, he raised the entitlement issue to the ET and asked it for the reason.  When the entitlement issue would be clarified through A's arguments with proper and relevant evidence from both sides at the second Rule 3(10) hearing, he ordered "The Appellants application pursuant to Rule 3(10) is allowed" [14.1].

45.
The entitlement issue would also be a central one to determine other issues in relation to compensation.  When there was the view at the first Rule 3(10) hearing that it was possible that R was entitled to terminate A's contract, he dealt only with two issues in relation to notice.  When he would know that R was not entitled to terminate, he allowed to look for additional issues, other than those relating notice, as argued by Mr. Coghlin at the first preliminary hearing.

46.
The tribunal at the EAT did not follow the Judge Burton's principle in dealing with A's appeal at the second preliminary hearing.  Rather, the tribunal mechanically took the issue identified by Judge Burton under the first condition and unreasonably used it under the second different condition.  It seemed that the tribunal considered A's appeal at the second preliminary hearing still on the basis that R was entitled to terminate under the condition that it be able to know that R was not entitled to terminate A's contract.

47.
It seemed that the judgment from the full hearing at the EAT tried to justify such failure by the preliminary hearing tribunal to follow Judge Burton's principle: "it is not at all clear that the Employment Tribunal found as they should have found that Birkbeck's decision to treat Dr Yuan as being irredeemably incapable was justified" [137.19].  All relevant evidence to A's case from both sides plus A's Notice of Appeal and his Skeleton Arguments were before the EAT.  A could understand from them that R was not entitled to terminate his contract of employment, R could understand it and so chose not to resist A's appeal, and Judge Burton could understand it at the second Rule 3(10) hearing.  Why would the judgment from the full hearing say that the EAT could not, especially under the situation that R would not resist the appeal twice and even not attend the full hearing to join in any debate on the related issues?

Other Issues in Relation to Full Hearing Judgment
48.
It is wrong to state in the judgment: "on 27 July he [Judge Burton] referred the Notice of Appeal, or the remaining ground, to a preliminary hearing" [133.10], which has been argued above in para 13 of this Skeleton Arguments.

49.
The judgment mentioned nothing about the substance of A's presentation at the full hearing.  Rather, the judgment makes unfair comments on A's presentation [136.18, 137.20].  Although might not every English word A pronounced be perfect, it seemed that there was no problem for the tribunal to understand the issue and the points A presented at the hearing.  At least the tribunal should understand what A wrote in English in his Notice of Appeal and the Skeleton Arguments.  It is not understandable why the judgment say "Dr. Yuan...has only a limited grasp of the way in which cases needed to be presented" [136.18] and "He has no knowledge of procedure" [137.20].  In relation to this point, the ET mistakenly stated in its Further Reasons that A did not challenge R's evidence during cross-examination at the ET's hearing [54.8].  A clarified this before Judge Burton at the second Rule 3(10) hearing.  Mr. Coghlin argued this again at the first preliminary hearing and also gave the tribunal A's note with 6 questions A asked R's witness during cross-examination at the ET's hearing.  This point was also written into A's Notice of Appeal [43.38(3)] and the Skeleton Arguments [99.31(3)] that were used at the EAT's full hearing.  It is unreasonable to still rely on such incorrect information by the EAT's judgment "They [R's documents] were put to Dr. Yuan in cross-examination and he had no comments to make" [136.17].

50.
The judgment in laying out the background of A's case used information only from R's documents, such as Professor Waksman's concerns on A's work in January 2003 [130.5] and Ms. Groark's evidence as indicated in R's Answer [27.14-15] dated 10 December 2004 [130.6].  At the same time, the judgment failed to mention at all A's case as well as A's arguments and evidence on two issues, as discussed in the Notice of Appeal [39.19] and the Skeleton Arguments [96.19] before the EAT at the full hearing.

51.
In relation to this, it may be necessary to briefly outline how the termination occurred by using evidence from both sides just for reference:-

(1)
What had happened that led A to make his complaint:-

(a)
A's bacterial culture was inhibited completely on 27 November 2002.  Such bacterial culture is the simplest experiment even high school student can do well, and such complete inhibition is very unusual.  A changed to use different bacteria with the same culture medium and the complete inhibition occurred again next day.  Then, A made a set of tests immediately as described in A's complaint report [90].  The results of the tests showed that the cause of the problem was the medium: its condition had been changed to toxic.

(b)
During the weekend of 7 and 8 December 2002 A directly observed the process of a bacterial incidence as described in A's statement [142].  A told this to Mark Richards briefly but he could not believe this and later wrote that memorandum [143], portion of which was recited in ET's Further Reasons [55.10].  From this incidence plus A's previous tests, A believed his experiments were tempered indeed.

(c)
By this time several incidences occurred in A's flat [144].  Such situation forced A to obtain a legal help [145], moved out of the flat and pursued to recover the deposit.  Agents of the flat management firm hinted A that someone in A's work place made those incidences.

(d)
A reported those incidences at work and at home to his supervisor Professor Waksman who moved from US to Birkbeck College several months before A's arrival.  It seemed to A that Professor Waksman felt difficult to deal with such incidences.  Also, similar to Mark, he might not surely believe what happened.  Therefore, he wrote that letter to A on 17 December 2002 [55.11].

(e)
After this A still observed another incidence in his cell culture in late December 2002 [91].

(f)
Facing such situation, A informed of these incidence to Professor Moss, the Head of the school.  Under his request, A made the complaint report on 3 January 2003 [90].

(2)
A's complaint triggered termination process advised by Mr Groark:-

(a)
Professor Moss suggested to test that medium used during the first bacterial culture incidence.  But the medium was, by that time, over one month old.  The toxicity of the medium could be attenuated and other events might also occur possibly to change the condition of the medium during that month period.

(b)
On 6 January 2003 Professor Waksman told A that the medium was tested and no problem was found.  Then, it was the meeting in Professor Moss’s office.  They used the test to conclude that the bacterial culture incidence was caused by A’s experimental failure.  They are very firm on this, and it seemed to A that they had already known what happened a month ago.  They tried to let A admit this by himself.  Of course, A refused to do that because he believed results of his repeating the problem and his tests immediately following the incidence.

(c)
On 7 January 2003 Professor Waksman sent A's report as email attachment to the college personnel manager Ms A. Groark [56.14].  Professor Moss also provided the information from that meeting on next day [147].
(d)
In order to convince Ms Groark that the incidence was A's own problem, Professor Waksman sent her another email in the evening to complain about A's waiting for ordered materials [56.13].  It was around holiday reason.  A completed his protein expression experiments before Christmas and started preparation (including ordering, making buffer and instrumentation ...) for protein purification that would start in early January [39.19(1)].  It was really no problem here actually.

(e)
In response, Ms. Groark sent email to the school and Professor Waksman to advise for a possible "termination of the appointment" [147].  She also expressed "the College appears to be making appropriate arrangements to keep Wuchao [Dr Yuan] informed of our concerns".  According to A's knowledge, the termination process including special arrangement toward A started from here, but A was not informed of the matter at that time.

(3)
Final termination came from A's complaint:-

(a)
A was doing protein purification in January 2003.  Around mid-January, A observed a type of problems in his protein purification, i.e. unusually significant loss of proteins in some of the purification experiments.  As usual, A showed all these unexpected results to Professor Waksman in weekly research meetings with him.  When A expressed to Professor Waksman that such results were unexpected, Professor Waksman was very unhappy and blamed that they was A's experimental failure.

(b)
This probably triggered Ms Groark's evidence that A knew at the first time in R's Answer at the EAT in December 2004 [27.14-15] and the judgment from the EAT's full hearing used it as a major evidence for the background of the termination [130.6].  R's Answer only showed an indication that Ms Groark had an evidence but no any substance of it has been given so far even after A requested for it to R on 21 February 2005.  A argued this matter more in his Skeleton Argument at the EAT [96.19].

(c)
Repeated observations of such unusually significant loss of proteins during some of the purification experiments and A's tests in order to uncover its cause allowed A to know that the problem came from a type of unusual degradation of proteins during purification and its cause was a certain proteinase-like input into the purification system, which would be evidenced at least by relevant chromatograms and electrophoresis gel records in the laboratory.

(d)
On 22 January 2003 Professor Waksman asked A to leave voluntarily, as he said, otherwise "you may be dismissed".  He explained the reason for this in front of A was "because you are in your probation period".  There was also an email namely from Professor Waksman to A on the same day but A had never been able to read it until August 2003 when those R's documents related to the termination were released at the ET.  The reason as explained in the email was that A's complaint "is poisoning the atmosphere of the lab".  From these, it is known that Professor Waksman did not know or understand the contractual reason required for the termination at that time.

(e)
On 27 January 2003 Professor Waksman made final decision to dismiss A in his email to Ms Groark [56.15] because A refused to leave voluntarily without a proper reason.  Around this time A purified out the protein complex successfully and the promising crystals were produced from the purified proteins in only one week.  A had not known such decision until 7 February 2003 when received the termination notice [49.6].

(f)
Ms Groark on behalf of the college wrote to A to confirm the termination on 13 February 2003 [148] even A had started a rebuttal at the college from 10 February 2003 and the Dean (Professor Walker) had expressed his disagreement with such termination due to procedural question.

52.
In fact, R did not resist A's last amended Notice of Appeal twice [46, 115] after the EAT served it to R on 7 January 2005 [45] and again on 21 March 2005 [114].  It is clear that R has known that R was not entitled to terminate A's contract.  Therefore, it is quite understandable that R would not attend the full hearing at the EAT to join in any debate on the case no matter it had a lay representative or others.  The judgment from the full hearing did not mention such situation at all as well as its impact on A's case and the appeal.
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