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Background
1.
A was employed by R as a postdoctoral research assistant with a five-year contract of employment [65 & 67] starting from 6 November 2002.  A's contract was terminated after three months plus one day on 7 February 2003 by R with a 4-weeks notice [49.6] during his six-month probation period.

2.
Relevant portions of the college Handbook are also parts of A's contract [65.1] including Probationary Procedure [69].  According to the procedure termination of a probationer's contract during the probation period requires:-

(1)
"gross misconduct" within the first three months without notice, i.e. summary dismissal pursuant to clause 20.8.4(b) [71];

(2)
either of two following conditions, after compliance with clauses 29.7.1 and 20.7.2, from the mid-point of the six months probation period with a month notice pursuant to clause 20.7.3 [71]:

(a)
"fail to make a discernible improvement in performance within the given timescale" as set out according to clause 29.7.1, or

(b)
"judged to be irredeemably incapable"
3.
If the work performance of the probationer did not reach the level of irredeemable incapability, he cannot be dismissed before the completion of his six months probation period.  Then, another lower level of the contractual reason in clause 56.1 of the college Handbook [72] must be applied in order to terminate his fixed term contract, i.e.

"Staff appointed on fixed term contracts shall not have their contracts terminated before the period specified except in the case of redundancy, incapability or misconduct."
The dismissal under such situation needs a 4-week notice [67].

4.
A filed an Originating Application (ET1) for breach of contract complaint [58] at the Employment Tribunal (ET) on 24 April 2003 and made six claims at the full hearing on 2 October 2003 [47.2]:-

(1)
loss of two days during notice period;

(2)
loss of last three months probation period;

(3)
loss of contractual period up to five years;

(4)
loss of Work Permit;

(5)
loss of opportunity to publish research and damage to job prospect;

(6)
loss due to R's breach of mutual trust.

5.
The results of the full hearing at the ET includes:

(1)
The tribunal decided, as stated in the Decisions and its Extended Reasons promulgated on 10 October 2003 [47]:-

(a)
"the applicant's claims of breach of contract fail."
(b)
"the applicant is ordered to pay the Respondent's costs."

(2)
The ET concluded, in order to defend its decisions, in its Further Reasons [53] pursuant to the order that Judge Burton of the Employment Appeal Tribunal (EAT) made at the first Rule 3(10) hearing on 19 May 2004:-

(a)
"Dr. Yuan was irredeemably incapable" [53.9];

(b)
"Dr. Yuan had been judged irredeemably incapable by the Respondent" [55.17].
6.
A filed the Notice of Appeal at the EAT first on 22 October 2003 against two decisions of the ET.  Later, the Notice of Appeal was refilled twice on14 January and 16 February 2004 according to Rule 3(8) of the EAT's Rules.  The appeal dated 16 February 2004 [22] that was considered at later hearings used the grounds in relation to the first two and last two of A's six claims before the ET (see para 4) and to the ET's costs order [47].

7.
The Notice of Appeal was finally amended on 3 January 2005 [30] pursuant to the EAT's order promulgated on 14 December 2004 [12] and also addressed issues raised by the ET in its Further Reasons [53].  The major grounds of appeal in last amended Notice of Appeal were set up in accordance with those argued by A's Advocate (Mr. Tom Coghlin of counsel) at the first preliminary hearing on 24 November 2004.  The central matter of the appeal is the question of "irredeemably incapable" as concluded by the ET in its Further Reasons [53].  Most of these grounds were added on the basis of the previous version of the Notice of Appeal dated 16 February 2004 [22].  These major grounds are that:-

the ET was perverse:-

(1)
in holding that A was irredeemably incapable [53.9];

(2)
in holding that A had been judged irredeemably incapable by R [55.17];

the ET erred in law:-

(3)
in taking the view that A was irredeemably incapable as being decisive, and in failing to consider for itself whether R was entitled to dismiss for irredeemably incapable;

(4)
in that it failed to give adequate reasons for making two conclusions in its Further Reasons;

(5)
in holding that A cannot claim in respect of his entire 5 year fixed term contract [51.16];

(6)
in holding that it lacked jurisdiction to hear a claim in respect of the loss of the work permit [51.17];

(7)
in holding that A cannot claim in respect of loss of opportunity to publish research, and damage to his job prospects [50.11 and 51.18]; and/or

(8)
in making a costs order against A [51.21-52.27].
8.
The appeal at the EAT had two Rule 3(10) hearing on 19 May and 27 July 2004 presided by Judge Burton as well as two preliminary hearings on 24 November 2004 and 16 March 2005 with the same tribunal.

Grounds of appeal
9.
At the second preliminary hearing, the EAT made an order promulgated at 21 March 2005 [10] to dismiss all grounds in last amended Notice of Appeal, i.e. perversity grounds and procedural grounds plus another one regarding the ET's costs order, except for a single issue in relation to A's second claim at the ET (see para 4), as stated in the order:

"the sole issue of whether the Employment Appeal Tribunal erred in law by concluding that the employer was justified in dismissing Dr. Yuan under clause 20.7.3 of his contract of Employment which provided a notice period of one month instead of dismissing him under a notice period of three months" [10.1].

10.
Upon A's request for the judgment from the second preliminary hearing, the EAT informed A in its letter dated 24 March 2005: "there will not be a transcribed judgment from the hearing on 16 March 2005."  There is a typed note of judgment available from A's Advocate at the hearing [118].  The reason that the tribunal used to dismiss those grounds was relatively concise and clear as summarized below:-

(1)
The tribunal did not evaluate by itself whether those dismissed grounds in last amended Notice of Appeal [30] raised points of law, or would have reasonably prospect of success or not.

(2)
Rather, the tribunal argued "The appeal is limited to the matter identified by the President [Judge Burton] in his judgment [promulgated on 9 June 2004; 17]" [121.6].

(3)
The tribunal hold a statement in Judge Burton's judgment [122.9(5)]: 

"[Dr Yuan's] complaint relates to the dismissal of his second and most significant claim; namely that he ought to have received 3 months' notice, or at any rate been given damages on the basis that he was entitled to see out the last 3 months of his probationary period, rather than 1 month or 4 weeks, in accordance with the dismissal letter" [18.33].
(4)
The tribunal, then, concluded from it:

"It was this, and only this, which Burton P had identified as an arguable point. Accordingly it was only this in respect of which remained live and could have survived until the preliminary hearing" [122.9(6)].

11.
The grounds of this leave for appeal to the Court of Appeal from the order of the EAT promulgated on 21 March 2005 are that:-

(1)
the order was wrong;

(2)
the order was unjust.

Ground (1) --- Order was wrong

Reason for tribunal to dismiss those grounds is contrary to Judge Burton's orders
12.
The first order of Judge Burton was made at the first Rule 3(10) hearing on 19 May 2004 and promulgated on 20 May 2004 [16].  The order stated: 

"the Appeal be stayed for six weeks"

and
"the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of the Appellant pursuant to clause 20.7.3, on the basis that the Appellant was irredeemably incapable, and if so what its reasons were for such a conclusion."

In the order Judge Burton mentioned neither to allow nor dismiss any grounds in the Notice of Appeal.

13.
Upon restoring the appeal, Judge Burton at the second Rule 3(10) hearing on 27 July 2004 ordered 

"This appeal be set down for a preliminary hearing in accordance with paragraph 9(7) of the Employment Appeal Tribunal Practice Direction" before a tribunal. [14.2 and 14.3]


Para 9(7) of the EAT Practice Direction states

"9.7  The purpose of a PH is to determine whether:

9.7.1
the grounds in the Notice of Appeal raise a point of law which gives the appeal a reasonable respect of success at a FH"


Clearly, according to Judge Burton's last order, it would be the task of the tribunal at the preliminary hearing to determine which ground in the relevant Notice of Appeal should be allowed for a full hearing on the basis that it raises a point of law.  The relevant grounds need to be considered by the tribunal at the second preliminary hearing would be those in last amended Notice of Appeal [30] (see para 7), which is different from those in previous Notice of Appeal [22] (see para 6).  Therefore, the reason that the tribunal used to reject those grounds in last amended Notice of Appeal at the second preliminary hearing on the basis of Judge Burton's judgment regarding the previous appeal is contrary to this order of Judge Burton.

Tribunal might not know background of Judge Burton's judgment
14.
It is true that Judge Burton only identified one arguable point in the previous Notice of Appeal (dated 16 February 2004) [22] at the first Rule 3(10) hearing.  The background of his finding is the following:

(1)
The bundle used at the first Rule 3(10) hearing was prepared by the EAT, A knew it as well as the date of the hearing only a couple of days before the hearing.  Besides the documents of the EAT, the bundle included only three Notices of Appeal dated 22 October 2003 and 14 January and 16 February 2004, the ET's Decision, ET1 and ET3 [106], without A's contract of employment, Witness Statement of the ET's hearing and any other evidence of the case before the ET, which A lodged to the EAT with the first Notice of Appeal on 22 October 2003.

(2)
Although the grounds in the relevant Notice of Appeal dated 16 February 2004 [22] (see para 4), raised points of law, most of them, except for the one regarding A's second claim, could not be supported by proper and enough evidence at the first Rule 3(10) hearing in order for Judge Burton to understand them.

(3)
The Judge Burton knew the content of clause 20.7.3 of the Probationary Procedure, containing the contractual reason required for the dismissal during the probation period, from the ET's Decision and its Extended Reasons [48.4].  This was the only one of the contractual requirements for the dismissal of A from the college available from the evidence at the hearing, and so the only contractual point regarding the appeal that Judge Burton could reasonably understand at that time.  This contractual point relates to the issue regarding the second claim A made before the ET.

(4)
It was also because of this contractual point that Judge Burton could find the lack of the reason for the ET's decision as described in his judgment:

"It appears to me on the face of it that there are no reasons given in the Employment Tribunal's decision for its conclusion, if it reached such a conclusion, that the Respondent was entitled to exercise clause 20.7.3 on the basis of the Applicant's irredeemable incapability." [20.39]


The perversity grounds in later Notice of Appeal are based on two conclusions the ET made in its Further Reasons [53] pursuant to Judge Burton's first order.  Of course, Judge Burton would not be able to know these perversity grounds at the first Rule 3(10) hearing.

15.
The appeal was restored by an order of the EAT upon the ET's releasing its Further Reasons to the parties, and then the second Rule 3(10) hearing was held on 27 July 2004.  A presented to Judge Burton his Skeleton Arguments and all relevant evidence of both sides before the ET including the contract of employment.  The Skeleton Arguments addressed the central issue whether A was irredeemably incapable (perversity point) as well as the issues in relation to all six claims (see para 4).  Nothing in those available evidence could suggest reasonably that A was wither irredeemably incapable or even incapable, or made any misconduct.  Clearly, R not only failed to fulfill the requirement in clause 20.7.3 for the dismissal within the probation period [71] but also the termination of A's five year contract lacked a lower level of the contractual reason required by clause 56.1 in the college Handbook, i.e. incapability or misconduct [72].  Then, Judge Burton ordered at the second Rule 3(10) hearing: "The Appellants application pursuant to Rule 3(10) is allowed" [14.1].

16.
Besides, at the end of that hearing, Judge Burton offered A to use a lawyer under the ELAAS scheme for the further hearing at the EAT.  As Judge Burton told to A, the ELAAS lawyer would help him to find out how much money could be extracted out from all papers of this case.  A accepted this offer and completed an application for this matter.  This is why Mr. Coghlin of counsel could help A at both preliminary hearings to argue those grounds as listed in last amended Notice of Appeal [30] (see para 7) but were dismissed by the tribunal.  Although Judge Burton did not explain his reason further and there was no any judgment available for the hearing, one thing is clear that he no longer had the same stand on this case as that at the first Rule 3(10) hearing.

17.
The tribunal of the preliminary hearings during its making decision to dismiss those grounds by using that reason could not consider such background history of Judge Burton's orders and judgment, which would be an important issue that needs to be considered in order to correctly interpret Judge Burton's final stand on A's appeal at the EAT.

Dismissed grounds are necessary and valid
18.
The major grounds in last amended Notice of Appeal were argued by A's Advocate at the first preliminary hearing at the EAT [123.9(7) and 124.11], and the order of the EAT at this hearing promulgated on 14 December 2004 gave the permission to A to amend the Notice of Appeal "in accordance with matters raised at the hearing" [12.3].  A amended the Notice of Appeal [30] pursuant to the order and lodged it to the EAT on 3 January 2005.  The EAT accepted last amended Notice of Appeal and served it on R twice on 7 January [45] and 21 March 2005 [114].

19.
The first two dismissed grounds (1) and (2) in last amended Notice of Appeal are perversity grounds [see para 7].  These two grounds plus next two grounds (3) and (4) addressed the central matter of the appeal at the EAT, regarding the reasons for the ET's decisions or the contractual entitlement of R to dismiss A pursuant to clause 20.7.3 of the Probationary Procedure, i.e. question about the irredeemable incapability of A.  

(1)
These grounds were discussed, in detail, in last amended Notice of Appeal [35.7-44.39] and argued in the Skeleton Arguments used at the second preliminary hearing at the EAT [94.11-99.35].  They are evidenced by the documents from both parties before both ET and EAT, portion of which are in the bundle for this appeal, such as ET1 [58], ET3 [63], the Contract of Employment [65-74], two Witness Statements from both parties [75; 77], A's CV [87] and others [90].

(2)
The three-month employment of A at Birkbeck College was part of his postdoctoral training required for his academic career.  The dismissal has damaged A's reputation severely.  As a result, A has been unable to secure any job in order to resume his scientific career.  This is the central reason for A to look for justice by pursuing this legal case and this appeal.

20.
The procedural grounds (5) to (7) in last amended Notice of Appeal [30] (see para 7) regard three of the six claims that A made before the ET.  

(1)
A's Advocate at two preliminary hearings of the EAT identified points of law regarding these procedural grounds, as discussed by A in last amended Notice of Appeal [34.3(3)-5] and argued in the Skeleton Arguments used at the second preliminary hearing at the EAT [100.36-101.44].

(2)
It is not unreasonable for A to appeal with these procedural grounds:

(a)
If R was not entitled to dismiss A from the college, A should have right to be awarded with compensation;

(b)
The actual loss of A's basic salary from March 2003 to present after the dismissal notice period (25 months) would be £61,402 but the compensation for a breach of contract claim at the ET is capped at £25,000;

(c)
Because A has lost his Work Permit and suffered severely from his reputation damage from the dismissal during his seeking a new job, he has not received any income and suffered from financial problem since then;

(c)
Based on the evidence from both parties, R dismissed A by using the complaint he made during the employment would be unlawful.  The ET1 for the complaint regarding this matter has been dismissed.  This dismissed complaint and the current one for breach of contract belong to the same employment problem that A is seeking to resolve.  It would benefit all parties if the complaint for breach of contract could be reasonably resolved and leads to an end of A's employment case, which would also help A to resume his career.

21.
The ET's costs order was on the basis that A's breach of contract claims failed.  If any of the other grounds of the appeal at the EAT succeeds, such costs order would lose its ground, i.e. the ground (8) in relation to the costs order should prevail.  Therefore, it is unreasonable for the EAT to allow one procedural ground but not allow the one regarding the costs order.

22.
In fact, R has failed to resist the appeal by making its Answer to last amended Notice of Appeal twice [46, 115] in contrast to its active Answer to previous Notice of Appeal dated 16 February 2004.  This suggests that those dismissed grounds supporting such promising appeal would be neither hopeless nor impermissible, rather they form an overwhelming case.  Therefore, it would be wrong for the EAT to dismiss them without a proper reason.

Ground (2) --- Order was unjust
23.
After the second Rule 3(10) hearing, A started to amend the Notice of Appeal from the version dated 16 February 2004, on the basis of what was argued at the hearing and following the EAT's instruction to such amendment.  The central matter of the amended Notice of Appeal was the question of irredeemably incapable, i.e. question of the contractual entitlement of R to dismiss A (perversity point).  Other procedural grounds in relation to major claims were also amended into the new version.

24.
A filed an application to the EAT for such matter on 6 September 2004 together with an amended Notice of Appeal.  The EAT served them on R on 9 September 2004 for R's comments to the amended Notice of Appeal in purpose of Registrar's determination of A's application [107].  However, R failed to give any of such comments at all.  As the result, the Registrar decided: "[A's] application to amend the Notice of Appeal should be raised as a preliminary point at the forthcoming hearing" [108].

25.
At the first preliminary hearing on 24 November 2004, Mr. Coghlin of counsel represented A to argue those grounds in last amended Notice of Appeal (including perversity and procedural points) in a more professional way and allow the tribunal to better understand the point of law in each of those grounds.  After Mr. Coghlin's submission, the Judge of the tribunal suggested that A would be better off with those procedural grounds just argued and without the perversity points.  In consulting with Mr. Coghlin, A agreed the tribunal's initiative not to raise perversity.  The major reason for A to agree this was the facts that R had never declared that A was irredeemably incapable and that there had been no available record that R dismissed A on the basis of A's irredeemable incapability.  Then, the Judge announced to grant A to amend the Notice of Appeal with those procedural points Mr. Coghlin argued at the hearing (including Grounds (5)-(8) as listed above in para 7).

26.
By surprise, the order of the first preliminary hearing promulgated on 30 November 2004 did not include such permission to amend the Notice of Appeal as the tribunal granted to A at the hearing, and the EAT served on R the Notice of Appeal dated 16 February 2004 [22].  R made its Answer to this version of the Notice of Appeal on 10 December 2004 [24].

27.
 By another surprise, in R's Answer R made its first and formal declarations:

(1)
"the college came to the conclusion that the Appellant was irredeemably incapable" [28.21];

(2)
R dismissed A "on the basis that Appellant was irredeemably incapable" [29.24]; and even

(3)
"the Respondent could justify summary dismissal at common law" [26.4 and 29.24].

28.
Under such situation, both Mr. Coghlin and A asked the EAT to amend the order by including the permission that the tribunal granted to A at the hearing to amend the Notice of Appeal.  The order was amended on 14 December 2004 with such permission [12.3].  The scope of the amendment as defined in the amended order was "in accordance with matters raised at the hearing".

29.
On the basis of the order promulgated on 14 December 2004, A amended the Notice of Appeal by adding those perversity and procedural points Mr. Coghlin raised at the first preliminary hearing [30] and lodged it to EAT on 3 January 2005.  The reasons for A to add the perversity points into the Notice of Appeal was that the amended order of the EAT did not limit the amended Notice of Appeal to the procedural points [12.3] and that R made those declarations in its Answer [24] (see para 27).

30.
The EAT accepted this last amended Notice of Appeal, served it on R on 7 January 2005 [45] and asked R to make its Answer by 21 January 2005.  Similar to the failure to make response by R to the version of the Notice of Appeal amended in September 2004, R failed to make its Answer this time, either [46], suggesting it would not resist those new or newly argued perversity and procedural grounds in last amended Notice of Appeal.  In contrast to R's active Answer to the previous Notice of Appeal dated 16 February 2004, the failure to resist A's last appeal by R suggests that this appeal with the perversity grounds would form an overwhelming case.  This same amended Notice of Appeal was served on R at second time on 21 March 2005 and R was asked to make its Answer by 4 April 2005 [114] but, again, R  failed to do it at all [115].

31.
By one more surprise, it seemed that such R's failures had not helped A's appeal but it hurt the appeal actually.  The Registrar of the EAT decided: "this matter must be referred back to the original Preliminary Hearing Tribunal so that [A's] amended appeal may be considered" [46].  What was unusual is that such decision was not made before its serving on R or under an irresolvable situation but it occurred after the EAT accepted and R failed to resist it.

32.
In order to justify this decision, the EAT released a transcript of judgment namely from the first preliminary hearing on 24 November 2004 and promulgated on 15 February 2005 [109].  By further surprise, the Summary of this judgment states: "Single issue of whether the employer was entitled to dismiss Dr Yuan on one month's notice referred to full tribunal" [111].  This summary was contrary to what happened actually at the hearing, to the agreement made between the tribunal and both of A's Advocate and A, and to the amended order promulgated on 14 December 2004 [12.3].

33.
What happened at the second preliminary hearing was briefly recorded in the typed note of judgment by Mr. Coghlin.  Also by surprise, it seemed that the mood of the same preliminary hearing tribunal made a 180 degree turn at the second preliminary hearing on 16 March 2005.  The tribunal bluntly dismissed all issues that, according to A's knowledge, it would be expected by Judge Burton for Mr. Coghlin to argue and Mr. Coghlin did at the first preliminary hearing by using a single reason that Judge Burton did not identify them in his judgment.  As have been discussed above, such reason the tribunal used to dismiss those grounds is wrong.  Therefore, it would be unjust without a proper reason for the tribunal to dismiss those grounds that had been accepted by the EAT previously and proven to support a promising appeal.

Conclusion of this Employment Case
34.
Although may not every single argument have been settled all yet and no matter what reasons involved in the termination of A's contract of employment, it has been certain that R was not entitled to dismiss A at the mid-point of his probation period pursuant to clause 20.7.3 of the college Probationary Procedure [71]  without the contractual reason of irredeemable incapability, and R could not fulfill the lower level of the contractual requirement, incapability or misconduct, for termination of A's 5-year contract pursuant to clause 56.1 of college Handbook [72], either.

35.
As scientists A's supervisor at the college and the leader of the school might not fully understand the contractual procedure for the dismissal when it occurred on 7 February 2003 but college administration should be clear about the contractual requirements and college policies in relation to termination of A's contract of employment as well as the related employment law, as the Dean (Prof Walker) recognized from a brief description from both sides about the dismissal case as well as a portion of electrophoresis gel results from A's research at the college that the dismissal should not have occurred.  As a component of educational system, different from many other industrial organizations, the college administration should have taken its responsibility more seriously toward dismissal of a trainee and a probationer, which, different from just changing a type of job, would affect his/her career severely.

(1)
The college administration should not have advised the school for termination of A's contract from the first beginning on the basis of A's complaint dated 3 January 2003 [90] and without allowing A to be aware of the matter at the same time;

(2)
The college administration should not have rushed to confirm the dismissal on 13 February 2003 in light of the start of A's rebuttal to the dismissal within the college between 10-25 February 2003 and when it became apparent that there might be problem in following the procedure during the dismissal;

(3)
If A's rebuttal was not respectful enough to the college, the college administration should have been able to resolve this employment case when the manager of the Citizen's Advice Bureau at Brent represented A to write to the college and request for an informal resolution of A's employment problem before this lengthy legal battle started [116].

(4)
No doubt this employment case is very important to A's career as well as his life.  The college administration should have taken its responsibility more seriously in dealing with this legal case and should never have allowed that irresponsible and unlawful Answer [24] filed to the EAT on 10 December 2004.

36.
A's purpose to came to the School of Crystallography at Birkbeck College in November 2002 was to finish his postdoctoral training in Crystallography because of its reputation of crystallography, which would be an important part of A's career.  During the three-month employment at the college, no matter what had happened, it would be important that A's cooperation with any other one in the research work and the progress of A's research had not been affected until the end of his employment on 7 February 2003.  All the effort A has been trying from the rebuttal at the college and asking the CAB's help to pursuing this legal case has only one purpose in order for A to be able to go back the college to finish his postdoctoral training.  Since the college administration has made mistakes in handling A's dismissal and this employment case, this would be another chance for the college to fix the problem by allowing A to finish his postdoctoral training at the college, which would benefit every parties related eventually.

37.
It has been too long for A to bother the ET, the EAT and the Court of Appeal to help on this employment case, which should have been resolved much earlier.  Since A had failed to resolve this employment case informally at different occasions, A's race discrimination complaint and the complaint in relation public interest disclosure would have been able to allow a proper resolution to be reached in order for A to resume his college work.  A believe the court should be able to influence the college either formally or informally in order to help A to be able to resume his work at the college also by resolving the current breach of contract case.  In addition, it has been over two years from the dismissal, and A not only have lost two-year research time but also suffered from financial losses and met the financial problems.  It would be appropriate for A to recover a reasonable part of such losses in order to help him to resume his career and that the college administration should take such responsibility.
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