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SKELETON ARGUMENT











The disclosure I made during my employment at Birkbeck College qualifies for a “protected disclosure” according to the Employment Rights Act 1996. 





My disclosure is evidenced by my disclosure report to the school (tab 15).  


The relevant law: sections 43A, 43B and 43C of the Employment Rights Act 1996.  According to the Act, a protected disclosure means any disclosure of malfunction or possible malfunction at work.  At the same time, the protected disclosure must be made in good faith, e.g. to employer.


The information I disclosed was based on the results of the scientific experiments immediately after the incidence (tab 15).  It was about the potential malfunction in the lab of the school (tab 11).


The Respondent’s test of the questioned medium was made over one month after the incidence (tab 16).  The medium had been kept under an unprotected condition during that period.  The toxic activity in the medium detected by my experiments could be attenuated rapidly (paragraph 11, tab 6).  Thus, the result of the Respondent’s test may not represent the condition of the incidence, and would not override the potential malfunction I disclosed.


My disclosure was made to the employer, i.e. my supervisor and the school.


Therefore, my disclosure satisfies the tests to be a protected disclosure.





My public interest disclosure (PIDA) complaint qualifies the test provided by the Act. 





My dismissal is evidenced by the letter of dismissal of 7/2/2003 from the Respondent (tab 20).


The relevant law: section 103A of the Employment Rights Act 1996.  According to the Act, a PIDA complaint of unfair dismissal requires a dismissal with a protected disclosure as its reason (or principle reason if there are multiple reasons for the dismissal).


The letter of dismissal (tab 20) listed eight reasons for my dismissal with one of them probably relating to my disclosure.


As described in the particulars of my complaint for breach of contract (tab 30), most of the eight reasons listed in the letter were false.


The real reason or the principle reason for the dismissal was my disclosure as recorded in those Respondent’s emails of the January 2003 (tabs 16-19), which were released in their bundle on 28/8/2003.  


My PIDA complaint of unfair dismissal would pass the test provided by the Act.


 


I was dismissed from my job at Birkbeck College on 7/2/2003 at the mid-point of my probation period.  The three month time limit for me to present a complaint regarding the dismissal at the Employment Tribunal (ET) was 6/5/2003.  I presented an Originating Application for PIDA (tab 11) at the ET on 22/9/2003 and it was out of time.  The reason for the delay was my lack of the knowledge about my PIDA complaint, i.e. about the real or principle reason for my dismissal.





As defined in the Probationary Procedure, which was a part of my contract (tabs 26 & 27), the contractual reason for the dismissal after three months but before the completion of six months probation period is “irredeemably incapable”.


Among the eight reasons for the dismissal as listed in the letter of dismissal (tab 20), the item 7 might relate to my disclosure.  But there was no information of the principle reason for the dismissal in the letter.


In the Notice of Appearance by the Respondent regarding my breach of contract complaint dated 21/5/2003 (tab 31), the reason for the dismissal was described simply as “incapability”, relating to my work performance.


Those Respondent’s emails of the January 2003 (tabs 16-19) recorded the real or principle reason for the dismissal, i.e. my disclosure.  They had not been available until 28/8/2003 at the preliminary hearing at the ET regarding my race discrimination complaint because the Respondent needed them to show that the dismissal did not have a racial ground.


Of those emails there was one from my supervisor to me on 22/1/2003 (tab 18), which I never open (paragraph 14, tab 6), recording that he asked me to look for another job.  The reason for this request was described in this email as my disclosure.


There was a meeting between us on the same day.  In the meeting he made the same request to me.  But the reason for the request was described in front of me differently from in the email: “because you are in your probation period”, i.e. no information of the disclosure.


Even if I had opened the email of 22/1/2003, I still would not be able to know for sure whether my disclosure was used as the principle reason to dismiss me finally without knowing other Respondent’s emails (tabs 16, 17 and 19) of the January 2003.





My PIDA complaint was out of time but it would satisfy the test: “it was not reasonably practicable for the complaint to be presented before the end of that period of three months” according to the Act. 





The relevant law: sections 48(3) and 111(2) of the Employment Rights Act 1996, a complaint, if it was out of time, may be considered by the ET upon passing the test.  This test is defined in the Act: “it was not reasonably practicable for the complaint to be presented before the end of that period of three months.” 


The reason for the delay in my case was that I had not known the real or principle reason for the dismissal as my disclosure until 28/8/2003, nearly seven months after the dismissal, or nearly four months after the three months time limit. 


After I knew that my disclosure was the principle reason for my dismissal, I seek for legal advice on the matter shortly, and filed the PIDA complaint promptly.


If the Respondent had released the real reason for the dismissal truthfully in the letter of dismissal on 7/2/2003 as they should have done, my PIDA complaint would have been presented at the ET in time.


Therefore, my PIDA complaint would pass the test provided by the Act.





The ET’s decision regarding the out of time issue of my PIDA complaint was erred in law according to section 103A of the Employment Rights Act 1996.





The ET’s decision to dismiss my PIDA complaint (tab 11) was made at a preliminary hearing on 17/12/2003 and promulgated on 15/1/2004 (tab 8).  


The decision was based on two facts: (1) Brent Citizen’s Advice Bureau (CAB) saw my letter of dismissal and should also knew my disclosure report when I had advice from the CAB on 18/3/2003 (within the three-month time limit) (paragraph 4, tab 8).  (2) The Islington Law Centre saw both documents by the mid-June 2003 (short after the time limit) during their advising me for my case (paragraph 5, tab 8).  


The ET concluded from two facts that the CAB and the Law Centre should have advised me for a PIDA claim, and so it was reasonably practicable for me to present such complaint at the ET within the three month limit or short after the limit time (paragraphs 9 and 10, tab 8).


The dismissal letter (tab 20) evidenced my dismissal and indicated the multiple reasons for the dismissal.  The disclosure report (tab 15) provided the information that my disclosure is qualified as a protected disclosure according to the Act.


Neither the letter of dismissal nor the disclosure report provided the information that my disclosure be the principle reason for the dismissal, which is required by the Act to form a valid PIDA complaint of unfair dismissal.


No one including the CAB and the Law Centre could and should have advised me for a PIDA complaint without knowing those Respondent’s emails (that recorded my disclosure as the principle reason for the dismissal) according to the Act.


Therefore, the ET’s decision lacked reasonable legal ground and so erred in law.





The Employment Appeal Tribunal (EAT)’s order (tab 3) to dismiss my Notice of Appeal was wrong according to section 21 of the Employment Tribunal Act 1996. 





I filed my Notice of Appeal (tab 7) at the EAT on 27/1/2004 against the ET’s decision promulgated on 15/1/2004.  The Notice was amended (tab 10) on 18/2/2003 because of the ET’s correction of their document’s title from ”Summary Reasons” to “Extended Reasons” (tab 9).


The relevant law: section 21(1)(f) of the Employment Tribunal Act 1996.  According to this law, the EAT should have jurisdiction to entertain an appeal “on any question of law arising from any decision of, or arising in any proceedings before, an industrial tribunal under or by virtue of the Employment Rights Act 1996.”


Both Notices of Appeal at the EAT identified, as described in above section, the error of law in the ET’s decision according to the Employment Rights Act 1996.  


Thus, the EAT should have jurisdiction to entertain my appeal according to section 21 of the Employment Tribunal Act 1996.  


The EAT’s order (tab 3) to dismiss my Notice of Appeal was made in a hearing on 19/5/2004 under Rule 3(10) of the Employment Appeal Tribunal’s Rule 2001.  The order was contrary to the law according to the Employment Tribunal Act. 





The EAT’s order (tab 3) to dispose my Notice of Appeal was unjust, too. 





In my Notice of Appeal at the EAT the identification of the error of law in the ET’s decision was supported by the evidences (tab 10).  The documents of the relevant evidences were listed at the end of the Notice and were submitted to the EAT with the Notice (page 5, tab 10).  


These evidence files included the Originating Application at the ET (tab 11), the letter of dismissal (tab 20), the disclosure report (tab 15) and those emails recording the information of the principle reason for the dismissal as my disclosure (tabs 16-19).  My Skeleton Arguments (tab 21) and the Chronology of Events (tab 22) that were prepared for the hearing at the EAT further argued and described such issue.  


On the hearing of 19/5/2004, I presented such error of law in the ET’s decision in the front of the Judge and gave further background information.  


The Judge expressed his conclusion that my Notice of Appeal did not identify an error of law at the beginning of the hearing.  But he had not known those emails, which were the crucial evidences for the reason of the delay and the identification of the error of law from the ET’s decision, until I made argument in the hearing.  The Judge had not questioned me about the evidences themselves prior to making the order based on his original conclusion.  


The conclusion by the Judge about my Notice of Appeal was contrary to the facts that had presented at the EAT before and in the hearing.  I believe that the EAT’s order (tab 3) made in the hearing and based on the conclusion was also unjust.





Besides, I have suffered prejudice strongly from the ET’s decision and from the EAT’s order regarding my PIDA complaint of unfair dismissal.  





I have devoted myself to science since I was a child.  Because of this, I went to the United States to pursue for my higher education in science for more than ten years.


The purpose for me to come from the United States to the United Kingdom to continue my scientific career was to complete my training in crystallography at the School of Crystallography, Birkbeck College (the only crystallography school in the world as I knew).


The unjust dismissal from my employment at the college more than a year ago damaged my reputation and the career severely.  


Because of these damages, I have not been able to find any similar position in order to continue my scientific research, which has already become my life, even I have tried several dozens of job applications after the dismissal.


If I do not seek for the justice, it means that I agreed with the unjust dismissal, and with the damages to my reputation.  Thus, I will never be able to resume my professional career.


Only if the justice would serve, it would allow me to recover the damage to my reputation and to resume my career in science.  This is the reason for me to make this appeal.
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AMENDMENT 


FOR SKELETON ARGUMENT 


IN SECTION 8 OF APPELLANT’S NOTICE








Upon the receipt of the judgment promulgated on 9 June 2004 from the EAT, I would make the following amendment to replace subsection 7.5 of the original Skeleton Argument in order to address the relevant issues in the judgment but absent from my personal record of the hearing at the EAT on 19 May 2004.  The detailed discussion of the arguments inserted here would be found in my Statement of this appeal (tab 6).





7.5	By surprise, the judge claimed in the judgment: “I have not seen today [19/5/2004 when the hearing at the EAT occurred]” the disclosure report (paragraph 27, tab 5), which was in the bundle of that hearing actually.  The disclosure report is representation of the disclosures I made during my employment at the college and provides information of the qualification of my disclosure as protected one according to the Act.  It is also the concrete evidence for what I disclosed and how I did it, which contrasted the way that the Respondent described my disclosure in their documents sharply.





7.6	In the judgment, the advice from Director of Personnel Department (Ms Groark) to both Drs. Moss and Waksman on 8 January 2003 was described as “about the probation procedure and the opportunity to terminate on grounds of performance” (paragraph 22, tab 5; tab 17).  Her email wrote the advice for the process of termination “regarding his [Dr. Yuan’s] work performance and behavior in the laboratory and to other colleagues” (tab 17), the latter two referring to my disclosure.  In fact, this advice was triggered by Dr. Waksman’s email of the previous day (tab 16) and Dr. Moss’s email of the same day (tab 17), both regarding my disclosure report made on several days early.





7.7	Also surprisingly, after introducing the email of 22 January 2003 (paragraph 23, tab 5), the judgment missed the Respondent’s email of 27 January 2003 (tab 19), which recorded the final decision to dismiss me and its reason as my refusal of the other options that came solely from my disclosure as recorded in the email of 22 January 2003 (tab 18).  Without knowing this missed email, no one be able to know that it was my disclosure, rather than any other reasons as listed in the dismissal letter (tab 20), that caused the decision to dismiss me finally.





7.8	Instead, the missed final decision email was replaced by the dismissal letter of 7 February 2003 (tab 20) in the judgment.  But the letter provided with no information of the principle reason for my dismissal as my disclosure among the multiple reasons in the list.





7.9	Because the judge missed a couple of crucial evidences unexpectedly and interpreted some of the others improperly in reaching the conclusion and making the final order, It suggests that the EAT’s order was unjust, too.


AMENDED                                    Ref:  A1/2004/1177
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