Appellant’s Notice »

Notes for guidance are available which will help
you complete this form. Please read them
carefully before you complete each section.

Inthe couRrT oF APPEAL

Click here to clear all fields

For Court use only
Appeal Court
Reference No.
Date filed
Section 1 Details of the claim or case

Name of court

Names of
claimants/
applicants/
petitioner

Employment Appeal Tribunal

Dr. LW. Yuan

In the case or claim, were you the

(tick appropriate box)

[ ] claimant

[ ] defendant

Section 2

[ ] applicant

[ ]respondent

Your (appellant’s) name Lyman Wugiao Yuan

Case or claim
number

Names of
defendants/
respondents

[ ] petitioner

[0] other (please specify)

Your (appellant’s) name and address

EAT/0627/04/DM

Appellant

Your solicitor’s name

(if you are legally represented)

Your (your solicitor’s) address

45 Brownlow
London
NW10 9QS

Road

N161 Appellant’s Notice (10.00)

reference or
contact name

contact telephone
number

DX number

07906 478491

Printed on behalf of The Court Service



Helpful hints
Click to the right of "In the" to enter text, then use the tab key to progress through the form, entering text as you go.


Section 3

Respondent’s name

Respondent’s name and address

Birkbeck College

Solicitor’s name First Asist Grounp Limited

(if the respondent is

Respondent’s (solicitor’s) contact address

Suton
Surrey

SM1 4DU

reference or

Marshall's Court contact name
Marshall's Road

contact telephone
number

DX number

Details of other respondents are attached [ ] Yes (o] No

Section 4

Time estimate for appeal hearing

legally represented)

020 8658 1377

Do not complete if appealing to the Court of Appeal

How long do you estimate it will take to put your appeal to
the appeal court at the hearing?

Who will represent you at the appeal hearing?

Days Hours Minutes

|:| Yourself

|:| Solicitor |:| Counsel

Section 5 Details of the order(s) or part(s) of order(s) you want to appeal
Was the order you are appealing made as the result of a previous appeal?  Yes | | No [ ]
Name of Judge Date of order(s)

HIS HONOUR JUDGE D SEROTA QC 8 April 2005

If only part of an order is appealed, write out that part (or those parts)

Was the case allocated to a track? ~ Yes [ ] No

If Yes, which track was the case allocated to? [ | small claims track

[ ] fast track [ ] multi-track

Is the order you are appealing a case management order? Yes [ ] No [o]

2




Section 6 Permission to Appeal

Has permission to appeal been granted?

Yes [ ]  complete box A No [o] complete box B

if you are asking for
permission or it is not
required

A B

Date of order granting permission [] Tdonot need permission

Name of judge [G)1 DrYuan
appellant(’s solicitor) seek permission to appeal the
Name of court order(s) at section 5 above.

Are you making any other applications? Yes [o] No [ ]
If Yes, complete section 10

Is the appellant in receipt of legal aid certificate or a
community legal service fund (CLSF) certificate? Yes [ ] No [0]

Does your appeal include any issues arising from the Human Rights Act 1998? Yes [ ] No [o]

Section 7 | Grounds for appeal

I (the appellant) appeal(s) the order(s) at section 5 because:

Please see separate sheet of paper.




IN COURT OF APPEAL APPEAL #: A2/2005/0863

Between:- Dr. Yuan (Appellant) \% Birkbeck College (Respondent)

GROUNDS FOR APPEAL

1.

This is an appeal from the order of the Employment Appeal Tribunal (EAT) made at the full

hearing on 8 April 2005 and promulgated on 11 April 2005 pursuant to the previous order of

the EAT made at the second preliminary hearing and promulgated on 21 March 2005, which
the existing appeal (A2/2005/0723) is against. This appeal uses the same grounds as those
of the existing appeal.

The previous order dismissed almost all grounds of the appeal in last amended Notice of

Appeal (dated 3 January 2005), i.e. the perversity and procedural grounds including the one

regarding the Employment Tribunal (ET)'s cost order, except for a single issue in relation to

the claim for the loss of last three months of Appellant's probation period, by using the
reason that Judge Burton at the first Rule 3(10) hearing dismissed those grounds.

The order promulgated on 21 March 2005 to dismiss those grounds was wrong and unjust:

1) Judge Burton at the first Rule 3(10) hearing on 19 May 2004 questioned the lack of
the recorded reason for the ET's decisions, i.e. "the contractual entitlement of the
Respondent to dismiss", and ordered to stay the appeal, without allowing nor
rejecting any grounds in the Notice of Appeal, until ET's providing the reason
pursuant to the EAT's order promulgated on 20 May 2004. Therefore, it is incorrect
to say that Judge Burton dismissed any grounds of the appeal at the first hearing.

2) Upon restoring the appeal, Judge Burton in another Rule 3(10) hearing on 27 July
2004 made another order (promulgated on 17 August to allow a tribunal at a
preliminary hearing to determine whether the grounds in the Notice of Appeal gives
the appeal a reasonable prospect of success at a full hearing. Therefore, the reason
that the tribunal used to dismiss those grounds is contrary to this order.

3) The tribunal of the preliminary hearing on 24 November 2004 allowed the Appellant
to amend the Notice of Appeal, as stated in the order promulgated on 14 December
2004, "in accordance with the matter raised at the hearing." Pursuant to this order of
the EAT, the Appellant lodged the amended Notice of Appeal on 3 January 2005 that
added those grounds as argued by Appellant's Advocate at the preliminary hearing.

4) The EAT accepted this version of the amended Notice of Appeal and served it on the
Respondent. The Respondent failed to make its Answer to this appeal at all in
contrast to its active Answer to the previous version of the Notice of Appeal (dated
16 February 2004), therefore suggesting that the appeal with those grounds in last
amended Notice of Appeal is neither hopeless nor impermissible rather seems to be
an overwhelming case. It would be unreasonable without proper reason to dismiss
those grounds that had been allowed by the EAT and proven to support such
promising grounds.

S) Just because of such failure by the Respondent to resist this appeal, the EAT decided
to let the same tribunal to re-evaluate last amended Notice of Appeal on another
preliminary hearing on 16 March 2005. It would be contrary to the “just and
equitable” principle for this tribunal to reverse the course and dismiss those grounds
in last amended Notice of Appeal by using improper reason.

6) Besides, it would be also be unjust, without a proper reason, for the EAT to reserve
the same Notice of Appeal to the Respondent and order to repeat the procedures that
have been complied by both parties for the full hearing.



Section 8 | Arguments in support of grounds

My skeleton argument is:-

[ ] set out below

[ ]attached

[0] will follow within 14 days of filing this notice

I (the appellant)will rely on the following arguments at the hearing of the appeal:-




Section 9

What decision are you asking the appeal court to make?

I (the appellant) am (is) asking that:-

(tick appropriate box)

[o] the order(s) at section 5 be set aside

[ ] the order(s) at section 5 be varied and the following order(s) substituted :-

|:| a new trial be ordered

the appeal court makes the following additional orders :-

1. The Respondent was not entitled to dismiss the Appellant from the college in accordance with its
procedure and policies as functioning parts of his contract of employment, and be asked to consider to
allow him to complete his postdoctoral training in crystallography in the college.

2. The Respondent pay the Appellant the damages (£25,000) to the loss he incuued during passed 2.5
years after the dismissal that are allowed for a breach of contract complaint at the Employment Tribunal.




Section 10 | Other applications

I wish to make an application for additional orders [0] in this section

in the Part 23 application
form (N244) attached

Part A
T apply (the appellant applies) for an order (a draft of which is attached) that :-

1. The same bundle as used for the existing appeal (A2/2005/0723) be allowed for this appeal plus the order to be
appealed from and its judgment.

2. This appeal be consolidated with the existing appeal (A2/2005/0723).

because :-

For Application 1, this appeal will rely on the same evidence as the existing one.

For Application 2, this appeal will rely on the same grounds and the same evidence as those of the existing appeal.
Two appeals will also be argued as the same matter. Thus, the consolidated appeal would better meet the objective

of the court.

Part B

I (we) wish to rely on :

[o] evidence in Part C
[ ] witness statement (affidavit)



Part C

I (we) wish to rely on the following evidence in support of this application:-

The existing Appellant's Notice (A2/2005/0723) and its bundle;

The order of the EAT promulgated on 11 April 2005.

Statement of Truth

I believe (the appellant believes) that the facts stated in Section 10 are true.

Full name Lyman Wugiao Yuan

Name of appellant’s solicitor’s firm

signed position or office held

Appellant (’s solicitor) (if signing on behalf of firm or company)



Helpful hints
The box on the left is the last available box. Click outside that box to save the text. If you do not do so it will not be printed.


Section 11 | Supporting documents

If you do not yet have a document that you intend to use to support your appeal, identify it, give the date when you
expect it to be available and give the reasons why it is not currently available in the box below.

Please tick the papers you are filing with this notice and any you will be filing later.

[ ] Your skeleton argument (if separate)

[o] A copy of the order being appealed

[ ] A copy of any order giving or refusing permission to appeal together with a copy of the reasons for that decision
[ ] Any witness statements or affidavits in support of any application included in this appellant’s notice

[ ] A copy of the legal aid or CLSF certificate (if legally represented)

[ ] A bundle of documents for the appeal hearing containing copies of your appellant’s notice and all the papers listed

above and the following:-

[ ] asuitable record of the reasons for the judgment of the lower court;

[ ] any statements of case;
[ ] any other affidavit or witness statement filed in support of your appeal;
[ ] any relevant transcript or note of evidence;

[ ] any relevant application notices or case management documents;

[ ] any skeleton arguments relied on by the lower court;

relevant affidavits, witness statements, summaries, experts’ reports and exhibits;

[ ] any other documents ordered by the court; (give details)

[ ] in a second appeal, the original order appealed, the reasons given for making that order and the appellant’s
notice appealing that original (first) order
[ ] if the appeal is from a decision of a Tribunal, the Tribunal’s reasons for that decision, the original decision

reviewed by the Tribunal and the reasons for that original decision

Reasons why you have not supplied a document and date when you expect it to be available:-

| am applying to use the same bundle as the one of the existing appeal (A2/2005/0723).

The EAT will provide a transcript of judgment from the hearing (on 8 April 2005) where the order to be appealed from was
made.

Signed Appellant (’s Solicitor)




	1: 
  COURT OF APPEAL
	2: Employment Appeal Tribunal
	3: EAT/0627/04/DM
	4: Dr. L.W. Yuan
	5: 
	6: 
	7: 
	8: 
	9: Birkbeck College
	10: 
	11: 
	12: 
	13: 
	14: Off
	15: Off
	16: Off
	17: Off
	18: Off
	19: Yes
	20:   Appellant
	21: Lyman Wuqiao Yuan
	22: 
	23: 
45 Brownlow Road
London
NW10 9QS
	24: 
	25: 07906 478491
	26: 
	27: Birkbeck College
	28: First Asist Grounp Limited
	29: 
Marshall's Court
Marshall's Road
Suton
Surrey
SM1 4DU
	30: 
	31: 020 8658 1377
	32: 
	33: Off
	34: Yes
	35: 
	36: 
	37: 
	38: Off
	39: Off
	40: Off
	41: HIS HONOUR JUDGE D SEROTA QC
	42: 8 April 2005
	43: 
	44: Off
	45: Yes
	46: Off
	47: Off
	48: Yes
	49: Off
	50: Yes
	51: 
	52: 
	53: 
	54: Off
	55: Yes
	56: Dr. Yuan
	57: Yes
	58: Off
	59: Off
	60: Yes
	61: 
Please see separate sheet of paper.
	62: Off
	63: Off
	64: Yes
	65: 
	66: Yes
	67: Off
	68: 
	69: Off
	70: Yes
	71: 
1. The Respondent was not entitled to dismiss the Appellant from the college in accordance with its procedure and policies as functioning parts of his contract of employment, and be asked to consider to allow him to complete his postdoctoral training in crystallography in the college.

2. The Respondent pay the Appellant the damages (£25,000) to the loss he incuued during passed 2.5 years after the dismissal that are allowed for a breach of contract complaint at the Employment Tribunal.
	72: Yes
	73: Off
	75: 
1. The same bundle as used for the existing appeal (A2/2005/0723) be allowed for this appeal plus the order to be appealed from and its judgment.

2. This appeal be consolidated with the existing appeal (A2/2005/0723).
	76: 
For Application 1, this appeal will rely on the same evidence as the existing one.

For Application 2, this appeal will rely on the same grounds and the same evidence as those of the existing appeal.  Two appeals will also be argued as the same matter.  Thus, the consolidated appeal would better meet the objective of the court.
	77: Yes
	78: Off
	79: 
The existing Appellant's Notice (A2/2005/0723) and its bundle;

The order of the EAT promulgated on 11 April 2005.
	80: Lyman Wuqiao Yuan
	81: 
	82: 
	83: Off
	84: Yes
	85: Off
	86: Off
	87: Off
	88: Off
	89: Off
	90: Off
	91: Off
	92: Off
	93: Off
	94: Off
	95: Off
	96: 
	97: Off
	98: Off
	99: 
I am applying to use the same bundle as the one of the existing appeal (A2/2005/0723).

The EAT will provide a transcript of judgment from the hearing (on 8 April 2005) where the order to be appealed from was made.
	100: 
	150: Off
	151: Off
	153: Off
	154: Off
	155: Yes


