REVISION EXAM QUESTION
TOPIC 4

DIVISION OF POWER

NOV 2001 QUESTION 6

The members of Active Pty Ltd, a company without a constitution, are displeased with the business decisions of the directors.  All members are present at a general meeting of the company and use the opportunity to pass a resolution that the company should sell its factory.  They also pass another resolution that the company should pay a dividend of 20 cents per share.  

The directors of Active Pty Ltd refuse to observe the resolutions of the members.  

REQUIRED:

(a)
Advise the directors if they were correct to ignore both members’ resolutions.  Refer to cases and the Corporations Law where possible.

[20 Marks]

(b)
Advise the members of two alternative methods they could use to achieve their objectives.

[10 Marks]

[Total Marks: 30]

L564 Nov 2004 Q6 (b)

The members of Bora Pty Ltd, a company without a constitution, passed two resolutions at the general meeting, each with a 90% majority, that the company should diversify into the mobile phone business and a dividend of 20 cents be paid to the company’s shareholders.  
The directors of Bora Pty Ltd refuse to observe the resolutions of the members.  

Advise the directors if they were correct to ignore both members’ resolutions.  Refer to cases and the Corporations Law where possible. Advise the members of two alternative methods they could use to achieve their objectives.

(15 Marks)

TOPICS 5 and 6
GOOD FAITH
JUNE 2002 QUESTION 1

Company directors have been described as having a fiduciary duty of “good faith to act in the best interests of the company” and a common law duty of “care and diligence”.

REQUIRED:

Describe and compare the nature of these two duties including references to cases and the Corporations Act, where possible.

[20 Marks]

L 564 JUNE 2005 QUESTION 2
The directors of a company do not owe a duty to any other party, but to the company alone. 

Discuss, referring to cases where possible.

[15 Marks]

PROPER PURPOSE
JUNE 2001 QUESTION 1(a)

The three directors of Target Ltd hold a directors' meeting.  By a majority of 3 to nil they decide upon the following 2 courses of actions:

1. Target Ltd will issue shares to Friendly Pty Ltd.  Greedy Ltd has announced it will attempt to takeover Target Ltd and the directors of Target Ltd consider this is a bad development for both the company and its members.

2. Target Ltd will lend $100,000 to the wife of the chairperson at zero interest rate.

REQUIRED:

(a) Have the directors acted correctly in making the share issue?  Refer to cases and the Corporations Law where possible.

[15 Marks]

NOV 2004 Question 4(b)

PART (b)

Tootoofore Ltd, a company without a constitution, is in need of funds to purchase a new factory. The board of directors have been considering various funding alternatives. They have had discussions with a bank to borrow the money and also have sought advice from a stockbroker about a share issue.

Ruth and Raymond, large shareholders in Tootoofore Ltd, have both indicated they are going to contest the election of directors at the next annual general meeting and there is a real prospect that they will be successful. 

Before the annual general meeting the directors announce that Tootoofore Ltd will be making a large share issue to Naomi, a close friend of the current directors. Ruth and Raymond dispute the issue claiming it is to prevent them being elected. The directors say the funds are needed to purchase the factory and produce a report prepared by an independent expert that states the price of the shares issued, is fair.

REQUIRED:

Examine the conduct of the directors and advise Ruth and Raymond whether there is any prospect of the share issue being overturned by a Court.

[Note: Restrict your answer to the directors’ duty(s) relevant to these facts.]

[15 Marks]

L564 NOV 2004 QUESTION 3

Part (a)

The directors of Greedy Ltd were concerned that Poor Ltd may take over their company, and therefore decided to issue shares to their friends.

Discuss whether the directors of Greedy Ltd have breached any duty under case law?

(15 Marks)

CONFLICT OF INTEREST

JUNE 2005 QUESTION 5

Sunny Ltd makes MP3 players marketed as E-Pids. The four directors of Sunny Ltd are Elvis Dylan, Bob Lemon, Mike Jaguar and Britney Jaylow.

Sunny Ltd is seeking a new supplier of headphones to sell with its E-Pids. It is also considering an advertising campaign to launch a new E-Pid model. The directors are to meet to consider these matters.

Priscilla Dylan, Elvis’s wife, has a successful headphone manufacturing business and has lodged one of the tenders with the board of Sunny Ltd to supply headphones. Mike’s sister Bianca Jaguar is the managing partner of Consumption-is-Good, an advertising agency that has tendered one of the advertising campaigns for the directors to consider for the new E-Pid model.

REQUIRED:

Part (a)

Describe the requirements of the Corporations Act that the directors must comply with when considering the Priscilla Dylan and Consumption-is-Good tenders for:

(i)
the headphone transaction

(ii)
the advertising campaign.

[22 Marks]

Part (b)

(i)
If the transactions with Priscilla Dylan and Consumption-is-Good in part (a) above are properly approved and proceed, can the particular director involved with each of these matters be sure to retain any benefit from the transaction? 
[5 Marks]

(ii)
Would this be different if the company was a proprietary one and Sunny Pty Ltd did not have a constitution?
[3 Marks]

TOTAL: 30 Marks
L564 JUNE 2005 QUESTION 1

West Corporation Ltd has a business of extracting oil from sunflower seeds. The sunflower waste has no value. The company has 3 directors: Bill Bergers the chairperson, Warren Worker the managing director and Norm Numbers the finance director. 

Warren Worker was on holiday in South Africa with his brother’s family when he received an inquiry to supply sunflower waste to feed South African cattle. Since there was no market for sunflower waste in Australia, Warren’s brother Andrew decided to set up Sun Seed Pty Ltd to package and supply sunflower seed waste to a South African company. 

At the next West Corporation Ltd’s board meeting, a decision needed to be made to enter into a contract to supply the sunflower waste to Sun Seed Pty Ltd at a nominal cost of $10 per ton. Bill Bergers did not attend the board meeting as he was sick. Warren Worker managed to convince Norm Numbers that West Corporation Ltd would benefit from the contract as the company would earn money from the sunflower waste and would also save on the cost of disposing of the waste. Bill Bergers is most upset when he realises that Sun Seed Pty Ltd belongs to Warren Workers’ brother and Sun Seed Pty Ltd is now selling the sunflower waste at $1000 per ton.

REQUIRED:

Discuss the conduct of the directors both under the Corporations Act and case law. Describe any duties they have breached. Can West Corporation Ltd recover any profits made by Sun Seed Pty Ltd?

[25 Marks]

CARE & DILIGENCE; INSOLVENT TRADING

JUNE 2002 Q4(b)

(b) Mick is a director of Miri Ltd.  He attends a rock concert and misses a directors’ meeting.  The other directors decide to enter into a transaction which proves to be beyond the financial capacity of the company. The liquidator of Miri Ltd takes action against Mick to recover debt arising from the transaction, that the company cannot meet.  Mick tells the liquidator he is not responsible as he did not take part in making the transaction decision.

REQUIRED:

Discuss the liability directors can have in such situations and whether Mick has a good defence.

[20 marks]

JUNE 2005 QUESTION 2
Thin Ice Ltd operates an ice skating rink. The directors of Thin Ice Ltd are Harry (chairperson of the company, non-executive director and retired accountant); John (managing director) and Nancy (non-executive director and ice skating star).

Last year the directors decided to expand the company’s business by opening shops to sell winter sports equipment. The shops commenced trading just before a directors’ meeting at which John persuaded Harry and Nancy that they only needed to hold board meetings every 3 months, as the company’s business was consistently successful under his management and did not require any closer monitoring. Over the last 6 months there has been 2 directors’ meetings and at each of them John has been unable to present financial reports claiming that there were problems with the accounting software that had prevented the reports from being ready. On each occasion John had advised Harry and Nancy that everything was fine and he estimated the company was achieving budget. 

Yesterday, Harry and Nancy were summoned to an urgent meeting by John. He informed them that the new shops had not been profitable; that the company had not been able to pay for the inventory it had purchased at the time of opening the shops; and, the company was now insolvent and would have to be wound up. 
John admitted to Harry and Nancy that the reason there had been no financial reports was that he had reduced accounting staff to save money but that he had worked very hard to save the company and had done what he thought was best for it. Harry did not consider he had any responsibility for the failure of the company as he had relied on John. Nancy felt that as she was only appointed a director because she was a famous skater, the company’s business and financial position was not her responsibility.

REQUIRED:

For each director, discuss their performance under the following obligations:

(a) Care and diligence (include any defences available)

(b) Insolvent trading (include any defences available)

[Refer to cases and sections of the Corporations Act where appropriate] 

[20 Marks]
L564 Nov 2004 QUESTION 1

John Greenwell is the managing director of Quick Buck Ltd, a building and construction company.  The other directors of the company are Major Quick and Slow Buck. John Greenwell owns 1.5 hectares of land on the Perth foreshore and is developing his private residence on that land.  In the construction of his private residence, he has taken an interest free loan of $1.5 million from Quick Buck Ltd, to be repaid over a five-year period at $300,000 per annum.  He has arranged to repay this out of his salary increase of $300,000 per annum, which he himself nominated.

Over the last 12 months, he has redirected the company’s resources from major building sites to construct his private residence, using company materials.  The company now finds that it is unable to meet construction deadlines and is being sued by its clients.  As a result the company is placed into liquidation. 

Upon investigation the liquidator found that John Greenwell had substantial influence on the other two directors of the company and had convinced the other directors that the company was in a sound financial position. 
REQUIRED:

a) Discuss whether John Greenwell has breached any fiduciary duties?

(10 Marks)

b) What procedures should John Greenwell and the other directors have followed under the Corporations Act when considering the loan and the salary increase at the directors’ meeting.

(15 Marks)

c) Has John Greenwell and the other directors committed the offence of insolvent trading? Discuss the defences available.

(15 Marks)

[TOTAL 40 MARKS]

INSIDER TRADING

JUNE 2003 Q 4Part (b)

Milly is the general manager of Huge Ltd, a company listed on the Australian Stock Exchange. Milly tells a friend Gary, a stock broker, about a large contract that Huge Ltd has just won. Milly also tells Ross, the company auditor. Both Gary and Ross purchase shares in Huge Ltd and when the contract details are announced the share price rises. They both sell their shares at a profit.

REQUIRED:
Have Milly, Gary or Ross committed any offence?

[15 Marks]

TOPIC 7
MEMBERS REMEDIES

Nov 2001 QUESTION 5

Bill and Ben are the directors and 51% shareholders of Flowerpot Pty Ltd, a company that sells pot plants.  Bill has been negotiating a major contract with Megaworld Ltd whereby Flowerpot Pty Ltd would provide and maintain pot plants in all the Megaworld offices throughout Australia.  Before the agreement is signed, Bill persuades Megaworld Ltd to contract for the same pot plant service with Billben Pty Ltd, a company owned 100% by Bill and Ben.

A general meeting of Flowerpot Pty Ltd is called and a resolution is passed that the Bill and Ben have acted correctly over the Megaworld transaction and that Flowerpot Pty Ltd will take no action over the matter.

Morris Minor has a small shareholding in Flowerpot Pty Ltd.  He does not accept the conduct of the directors or the majority of the members.

REQUIRED:

Advise Morris. Include in your answer an assessment of the directors' conduct, the conduct of the majority of the members and whether there is anything a small shareholder like Morris can do about the situation.

[30 Marks]

JUNE 2005 QUESTION 7

Part (a)

Henry Hutch, Veronica Voda and Oriel Opus are the only directors of 3-Tel Ltd, a mobile phone company that charges its customers according to the time usage per call. Henry and Veronica hold 51% of the shares in 3-Tel Ltd, which does not have a constitution. 

Henry and Veronica register an internet company Pry-Mouse Pty Ltd which for the price of a subscription enables users to send free voice messages to other phones or computers using a microphone attached to their computer. 

Eve is a customer of 3-Tel Ltd and receives advertising material from Pry-Mouse Pty Ltd. Eve complains to Oriel who then uncovers Henry and Veronica’s actions. 
Oriel wants 3-Tel Ltd to sue Henry and Veronica but is out voted at the directors’ meeting. Henry then calls a members’ meeting and at that meeting a resolution is passed that permits Henry and Veronica to use the customer records of 3-Tel Ltd for their own purposes and to operate an internet company in competition.

REQUIRED:

Advise Oriel if there is anything she can do to prevent Henry and Veronica damaging the business of 3-Tel Ltd.

[Refer to cases and the Corporations Act where appropriate]

[22 Marks]

L 564 NOV 2004 QUESTION 5

San Remo Pty Ltd, a company without a constitution, owns and operates the San Hotel in Perth. The shareholders of the company are as follows:

Tan San

80%

John Remo

10%

Jackie Remo

10%

The company is successful and the shareholders normally receive a dividend of about 20 cents to 25 cents per share each year. Last year the sole director of the company, Tan San, had San Remo Pty Ltd issue $1 million debentures to the Malaysian Hotel Inc. at 30% interest. Tan San and his family own the majority shares in Malaysian Hotel Inc.  John and Jackie are disappointed because the company has made losses this year and no dividends have been declared. Upon investigation, it is apparent to John and Jackie that the 30% interest on the debentures has wiped out the company’s profit for the year. John and Jackie want to sell their shares and Tan San will only pay half the market price. As the company has made a loss this year, John and Jackie cannot find other buyers for their shares. 

Advise John and Jackie if there is anything that they can do? Refer to the Corporations Act and cases to illustrate your answer. 

[TOTAL 30 MARKS]

TOPIC 8

JUNE 2005 QUESTION 6
(a)
Describe the various characteristics of preference shares.
[10 marks]
(b)
Corp Ltd has issued 10% preference shares. What protection do the preference shareholders have to stop the dividend percentage being lowered by other members? 
[5 Marks]
(c)
Big Bucks Ltd has significant excess funds and the directors have decided to undertake the three following actions. Describe the requirements of the Corporations Act to undertake these processes:

(i)
to buy-back 12% of all the shares on issue;

(ii)
to buy-back all the shares held by any shareholder who holds less than 1,000 shares;

(iii)
to write off all the unpaid amounts from the company’s partly paid shares. 
[15 Marks]

TOTAL: 30 Marks

JUNE 2001 QUESTION 6 (b)

(b)Explain the requirements and importance of registering both fixed and floating charges over a company's property.

[15 Marks]

L 564 JUNE 2005 QUESTION 4
Complete both parts:

Part (a)

NSNL Interstate Transporters Ltd is a company that provides a semi-trailer service to owner operators. Norbardy Ltd was to construct and supply 100 trailers to NSNL, requiring 10% deposit and the balance on completion. NSNL has sufficient money for the deposit and approached Central Asia Bank for a loan of $5 million to pay Norbardy Ltd for the balance. This loan was secured by a floating charge over all NSNL’s assets. On delivery of the trailers, NSNL approached Conn Bank for an operating loan of $10 million, secured by a fixed charge over the newly built semi-trailers. NSNL is now in financial difficulties and a liquidator is appointed. 

Using the Corporations Act, discuss who has title to the trailers?

[20 Marks]

Part (b)
Describe and compare debenture stock and preference shares.

[10 Marks]

[Total 30 Marks]

TOPIC 9 

DISCLOSURE DOCUMENTS

JUNE 2000 QUESTION 5

(a) Compare a prospectus and an offer information statement.  Include in your answer, when each might be used and the different standards applied to the preparation of the information provided within each of them.

[15 marks]

(b) ABC Pty Ltd wishes to raise $1 million from the issue of 1 million $1.00 shares.  Outline the alternatives available to this type of company.

[15 Marks]

[Total Marks: 30]

PROMOTERS

JUNE 2000 QUESTION 4(a)

Brandnu Ltd was registered without a constitution on the 1st June 2000.  On the 1st May 2000, Liz signed on behalf of the proposed company, a 5 year lease for a Mercedes Benz with Car Finance Ltd.

The first directors of Brandnu Ltd are Liz, Julian, and Geoff.  At their first directors' meeting the car lease contract is considered.

(a) If the board of directors does not ratify the car lease, can Car Finance Ltd take action against any party?

[5 Marks]

FINANCIAL REPORTING
JUNE 2000 QUESTION 7

(a)
For a disclosing entity, describe its financial reporting requirements to members and to any other party.

[15 Marks]

(b)
Describe the requirements, if any, for a small proprietary company to maintain books and financial records.

[8 Marks]

(c)
Are members entitled to examine the books of their company?

[7 Marks]

[Total Marks: 30]

L 564 NOV 2004 Q3 (b) 
Billy owns shares in:

· Ace Ltd, a company listed on the Australian Stock Exchange;

· Bable Ltd, a non-listed company; and

· Cable Pty Ltd, a large proprietary company.

Discuss the financial reporting and auditing requirements of each company.

(15 Marks)

