A=

=w

2=1ma

T T e

<




.

us




34 Practical Guide to Environmental Management

Figure 2-3
Circamstances Required for EPA to Sign
Prospective Purchaser Agreements

+ AnEPA action at the facility has been taken, is on poing, or is antici-
pated by EPA.

« The continued operation of the facility or new sile development,

" with the exercise of due care, will not aggravate or contribute to the
existing contamination at Lhe property or interfere with EPA’s re-
sponse action. Here, EPA will review the situation on a case-by-case
basis.

« The continued operation of new development of the site will not
pose health risks 1o the community and those persons likely to be
present at the site.

L « The prospective purchaser is financially viable.

Virtually all state governments also have brownﬁclds. programs 1n
place.'® One such program is the Massachusetts Clean S;tes Imu'atwe.
Some argue that this initiative does not go far enough, partlcul'arly“m the
area of potential liability concerns, but it does provide protection when
contamination is found later even though the contamination was not found
during the initial site assessment, provided the appropriate standard of care
was followed in performing the initial assessment.”"”’

Despite these initiatives, significant concerns about b'rownﬁelds .rcde\lld—
opment remain. Few contaminated sites would be eligible as housing sites
because of the cost to clean or stabilize to that level of use. If these sites are
not rehabilitated to a residential use level, citizens may be concerned abm}t
the impacts of new industrial developmenton their nei ghborhoods‘al'ld their
health. The community may raise the specter of environmental injustice.
Consequently, the community may wind up with a site that no one is vslfllhng
to purchase and that contributes to vandalism and other symptoms of mfl\_xs-
trial blight. Moreover, the jobs, which would prob_ably have had a positive
impact on health of the workers and the community, would pe lost. '

Nevertheless, if the liability concerns and the stigma of being a contami-
nated site can be overcome, some of these sites are useful for industrial df:—
velopment. To proceed with redevelopment, there must be a strong commit-
ment to public involvement. Yet this comes at a cost. The public nature of
the process, the risk of bad publicity (allegedly taking advantage of tl}e loc:al
community), and, above all, the potential for delay may make projects in

5,
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brownfields areas very costly. Companies may well find it easier to locate in
a greenfield that hag the appropriate zoning and is not subject to the same
environmental justice issues. I am by no means suggesting that it is not ad-
visable under any circumstances to site in a brownfield, but I am advising
that the practical problems (including firlly nnderstanding the politics of lo-
cal activist organizations), is necessary.!%® A full discussion of these issues
is beyond the scope of this book, but there is much literature on both the op-
portunities and pitfalls of brownfield redevelopment.'®

It should be recognized that industry cannot shoulder the total blame—or
responsibility—Tfor the social ills that besct industrial areas and surrounding
neighborhoods. Part of the problemn is lack of sufficient resources for our so-
cial needs and the misallocation of resources devoted to environmental is-
sues. Poverty is more of 8 health problem than alf of the other environmental
issues combined. Is someone in an urban ghetto or a rural slum entitled to
clean air and water? Of course, but are we losing our perspective by focus-
ing on smaller and smaller increments of pollution while we lose new gen-
erations to the health and related problems of lack of jobs, heatth care, and
basic self-respect? We in environmental management must do our part to
seek cost-effective means to manage our companies so that we can provide
both jobs and a clean environment.

Conclusion

An article by Bradley Boberiz called Transferring the Blame helps put the
developmentof environmenta! law into perspective. His theory is that envi-

- ronmental law in the United States is designed to “*deal harshly with cultur-

ally accepted symbols of environmental problems.”'"° Dealing with the
symbol, however, “makes it less likely that we will deal with the prob-

lems—and their causes—themselves.”!!! Bobertz also describes a

“scapegoating phenomenon,” which

deflects inquiry away from an environmental problem in its
full context to mere significrs of it, effectively blocking pro-
ductive reform and stifling on-going debaie by making the
problem appear to vanish from public view with the enact-
ment of apparently responsive legislation. Finally, as the sim-
‘plistic assumptions of scapegoating laws meet with the hard
facts of implementation and enforcement, the law itself grows in

length and complexity in order to preserve its initial, but dis-
torted, suppositions.!’?

Even so, technically trained managers may take some solace in the possi-
bility that spme day a book about environmental management will not have
to start with an extensive description of legal and social developments. Al- -
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though compliance with the law will always be necessary, the search for so-
lutions to environmental problems may move from the realm of law to tech-
nology. To some extent, this movement has already begun. As the early fed-
eral environmental statutes—NEPA, the CAA, and the FWPCA—were
promulgated, there was an initial flurry of primarily legal work. Although
these statutes still provide considerable work for lawyers, the emphasis has
now shifted to technical analysis. We are beginning to solve these problems
less as lawyers and more as managers. Implementation of the mare recent
hazardous waste Statutes has been intensely focused on legal actions; in
time, I hope this emphasis will also shift to technical solutions that protect
health, the environment, and communities.
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