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In order to have an action under SDO, two matters must be proved: 1. the conduct itself is unlawful; and 2. it occurs in a context prescribed in SDO.

1. Sexual Harassment

1. Conduct

S.2(5), (6)&(7)

(5) For the purposes of this Ordinance, a person (howsoever described) sexually harasses a woman if-
(a) the person-
(i) makes an unwelcome sexual advance, or an unwelcome request for sexual favours, to her; or
(ii) engages in other unwelcome conduct of a sexual nature in relation to her,
in circumstances in which a reasonable person, having regard to all the circumstances, would have anticipated that she would be offended, humiliated or intimidated; or
(b) the person, alone or together with other persons, engages in conduct of a sexual nature which creates a sexually hostile or intimidating work environment for her.
(6) For the avoidance of doubt, it is hereby declared that paragraph (b) of subsection (5) shall not apply for the purposes of sections 39 and 40.
(7) In subsection (5)-
"conduct of a sexual nature" (涉及性的行徑) includes making a statement of a sexual nature to a woman, or in her presence, whether the statement is made orally or in writing.

(8) A provision of Part III or IV framed with reference to sexual harassment of women shall be treated as applying equally to the treatment of men and for that purpose that provision, and subsections (5) and (7), shall have effect with such modifications as are necessary.

As it is a person (who can either be a man or woman) against a woman or man (s.2(8)), sexual harassment may be between:

1. Man Vs Woman

1. Woman Vs Man

1. Man Vs Man

1. Woman Vs Woman

* Part III & Part IV are where all the unlawful conducts proscribed by this ordinance are to be found.  

1. Contexts

1. Employment-related: S.23

Note especially:

1. By potential employer: ss(1)

1. By employer: ss.(2)

1. By co-worker or potential co-worker: ss.(3)

1. By employee or potential employee: ss.(11)

s.23

(1) It is unlawful for a person, in relation to employment by him at an establishment in Hong Kong, to sexually harass a woman who is seeking to be employed by the person.

(2) It is unlawful for a person, in the case of a woman employed by him at an establishment in Hong Kong, to sexually harass her.

(3) It is unlawful for a person who is employed by another person at an establishment in Hong Kong to sexually harass a woman who is seeking to be, or who is, employed by that second-mentioned person.…

(11)
It is unlawful for a person who is seeking to be, or who is, employed by a woman at an establishment in Hong Kong to sexually harass her.


1. Education-related: s.39

Note especially:

· Member other than staff members vs. Student or potential student ss.(1)

· Staff member vs. Student or potential student ss.(2)

· Student vs. Student or potential student ss.(3)

· Student or potential student vs. Staff member or other member ss.(4)

(1) It is unlawful for a person who is, or is a member of, the responsible body for an educational establishment to sexually harass a woman who is seeking to be, or who is, a student of the establishment.
(2) It is unlawful for a person who is a member of the staff of an educational establishment to sexually harass a woman who is seeking to be, or who is, a student of the establishment.
(3) It is unlawful for a person who is a student of an educational establishment to sexually harass a woman who is seeking to be, or who is, a student of the establishment.
(4) It is unlawful for a person who is seeking to be, or who is, a student of an educational establishment to sexually harass a woman-
(a) who is, or is a member of, the responsible body for; or
(b) who is a member of the staff of,
the establishment.

1. Others

· Provision of goods, facilities or services S.40(1)


s.40(1)

(1) It is unlawful for a person to sexually harass a woman in the course of offering to provide, or providing, goods, facilities or services to her.

(2) It is unlawful for a person, in relation to premises in Hong Kong of which he has power to dispose, to sexually harass a woman in the course of offering to provide, or providing, those premises to her.

(3) It is unlawful for a person, in relation to premises managed by him, to sexually harass a woman occupying the premises.

· Thus, sexual harassment in your social welfare centre by a staff member or a volunteer against someone coming to obtain service.
· How about by someone who comes to obtain service against a staff member or between the members themselves?
b.
Discrimination

i
Conduct

· Vs Women 

s.5

(1) A person discriminates against a woman in any circumstances relevant for the purposes of any provision of this Ordinance if-
(a) on the ground of her sex he treats her less favourably than he treats or would treat a man; or
(b) he applies to her a requirement or condition which he applies or would apply equally to a man but-
(i) which is such that the proportion of women who can comply with it is considerably smaller than the proportion of men who can comply with it;
(ii) which he cannot show to be justifiable irrespective of the sex of the person to whom it is applied; and
(iii) which is to her detriment because she cannot comply with it.
(2) If a person treats or would treat a man differently according to the man's marital status, his treatment of a woman is for the purposes of subsection (1)(a) to be compared to his treatment of a man having the like marital status.

s.5(1)(a) is called direct discrimination and s.5(1)(b) indirect discrimination

· Vs Men 

s.6

(1) Section 5, and the provisions of Parts III and IV relating to sex discrimination against women, shall be read as applying equally to the treatment of men, and for that purpose shall have effect with such modifications as are necessary.
(2) In the application of subsection (1) no account shall be taken of special treatment afforded to women in connection with pregnancy or childbirth.
· Vs Married persons S.7

(1) A person discriminates against a person of either sex in any circumstances relevant for the purposes of any provision of Part III or IV if-
(a) on the ground of his or her marital status ("the relevant marital status") he treats that person less favourably than he treats or would treat a person of the same sex with a different marital status; or
(b) he applies to that person a requirement or condition which he applies or would apply equally to a person with a different marital status but-
(i) which is such that the proportion of persons with the relevant marital status who can comply with it is considerably smaller than the proportion of persons of the same sex with a different marital status who can comply with it;
(ii) which he cannot show to be justifiable irrespective of the marital status of the person to whom it is applied; and
(iii) which is to that person's detriment because he or she cannot comply with it.
(2) For the purposes of subsection (1), a provision of Part III or IV framed with reference to discrimination against women shall be treated as applying equally to the treatment of men, and for that purpose shall have effect with such modifications as are necessary.

· Vs Pregnant women 

s.8

A person discriminates against a woman in any circumstances relevant for the purposes of any provision of Part III or IV if-
(a) on the ground of her pregnancy he treats her less favourably than he treats or would treat a person who is not pregnant; or
(b) he applies to her a requirement or condition which he applies or would apply to a person who is not pregnant but-
(i) which is such that the proportion of persons who are pregnant who can comply with it is considerably smaller than the proportion of persons who are not pregnant who can comply with it;
(ii) which he cannot show to be justifiable irrespective of whether or not the person to whom it is applied is pregnant; and
(iii) which is to her detriment because she cannot comply with it
* Some recent cases involved asking a pregnant employee to move heavy objects.

ii
Context

1.
Employment-related

· S.11(1)&(2)

(1) It is unlawful for a person, in relation to employment by him at an establishment in Hong Kong, to discriminate against a woman-
(a) in the arrangements he makes for the purpose of determining who should be offered that employment;
(b) in the terms on which he offers her that employment; or
(c) by refusing or deliberately omitting to offer her that employment.

(2) It is unlawful for a person, in the case of a woman employed by him at an establishment in Hong Kong, to discriminate against her-
(a) in the way he affords her access to opportunities for promotion, transfer or training, or to any other benefits, facilities or services, or by refusing or deliberately omitting to afford her access to them;
(b) in the terms of employment he affords her; or
(c) by dismissing her, or subjecting her to any other detriment.

· ss.(1) applies before the victim has been employed

· ss.(2) applies after she/he has been employed
· Exception: sex as genuine occupation qualification 

s.12

(1) In relation to sex discrimination-
(a) section 11(1)(a) or (c) shall not apply to any employment where being a man is a genuine occupational qualification for the job;
(b) section 11(2)(a) shall not apply to opportunities for promotion or transfer to, or training for, such employment.

2. Education-related 


s.25

It is unlawful for the responsible body for an educational establishment to discriminate against a woman-
(a) in the terms on which it offers to admit her to the establishment as a student;
(b) by refusing or deliberately omitting to accept an application for her admission to the establishment as a student; or
(c) where she is a student of the establishment-
(i) in the way it affords her access to any benefits, facilities or services, or by refusing or deliberately omitting to afford her access to them; or
(ii) by excluding her from the establishment or subjecting her to any other detriment.
3. Provision of goods, facilities & services 


s.28

(1) It is unlawful for any person concerned with the provision (for payment or not) of goods, facilities or services to the public or a section of the public to discriminate against a woman who seeks to obtain or use those goods, facilities or services-
(a) by refusing or deliberately omitting to provide her with any of them; or
(b) by refusing or deliberately omitting to provide her with goods, facilities or services of the like quality, in the like manner and on the like terms as are normal in his case in relation to male members of the public or (where she belongs to a section of the public) to male members of that section.
(2) The following are examples of the facilities and services referred to in subsection (1)-
(a) access to and use of any place which members of the public or a section of the public are permitted to enter;
(b) accommodation in a hotel, guesthouse or other similar establishment;
(c) facilities by way of banking or insurance or for grants, loans, credit or finance;
(d) facilities for education;
(e) facilities for entertainment, recreation or refreshment;
(f) facilities for transport or travel;
(g) the services of any profession or trade;
(h) the services of-
(i)-(ii) (Repealed 78 of 1999 s. 7)
(iii) any department of the Government; or
(iv) any undertaking by or of the Government.

Exception:


a) restriction of membership of voluntary bodies 

s.33



(1) This section applies to a body the activities of which are carried on otherwise than for profit.
(2) Sections 28(1) and 29 shall not be construed as rendering unlawful-
(a) the restriction of membership of any body to which this section applies to persons of one sex (disregarding any minor exceptions); or
(b) the provision of benefits, facilities or services to members of any body to which this section applies where the membership is so restricted, even though membership of the body is open to the public, or to a section of the public.
(3) Nothing in section 28 or 29 shall-
(a) be construed as affecting a provision to which this subsection applies; or
(b) render unlawful an act which is done in order to give effect to such a provision.
(4) Subsection (3) applies to a provision for conferring benefits on persons of one sex only (disregarding any benefits to persons of the opposite sex which are exceptional or are relatively insignificant), being a provision which constitutes the main object of a body to which this section applies.
b) S.34

(1) A person who provides at any place facilities or services restricted to men does not for that reason contravene section 28(1) if-
(a) the place is, or is part of, a hospital, reception centre or other establishment for persons requiring special care, supervision or attention;
(b) the place is (permanently or for the time being) occupied or used for the purposes of an organized religion, and the facilities or services are restricted to men so as to comply with the doctrines of that religion or to avoid offending the religious susceptibilities of common to its followers; or
(c) the facilities or services are provided for, or are likely to be used by, 2 or more persons at the same time, and-
(i) the facilities or services are such, or those persons are such, that male users are likely to suffer serious embarrassment at the presence of a woman; or
(ii) the facilities or services are such that a user is likely to be in a state of undress and a male user might reasonably object to the presence of a female user.
(2) A person who provides facilities or services restricted to men shall not for that reason contravene section 28(1) if the services or facilities are such that physical contact between the user and any other person is likely, and that other person might reasonably object if the user were a woman.

Question: How about running a course on female health admitting female members only?

c)
Discriminating advertisments 

s.43

(1) It is unlawful to publish or cause to be published an advertisement which indicates, or might reasonably be understood as indicating, an intention by a person to do any act which is or might be unlawful by virtue of Part III or IV.
(2) Subsection (1) shall not apply to an advertisement if the intended act would not in fact be unlawful.
(3) For the purposes of subsection (1), use of a job description which is sex specific shall be taken to indicate an intention to discriminate, unless the advertisement contains an indication to the contrary.

d)
Exceptional circumstances in which no legal liabilities incur

3. Positive discrimination 



s.48

Nothing in Part III, IV or V shall render unlawful an act that is reasonably intended to-
(a) ensure that persons of a particular sex or marital status, or who are pregnant, have equal opportunities with other persons in circumstances in relation to which a provision is made by this Ordinance.
(b) afford persons of a particular sex or marital status, or who are pregnant, goods or access to services, facilities or opportunities to meet their special needs in relation to-
(i) employment, education, clubs or sport; or
(ii) the provision of premises, goods, services or facilities;
(c) afford persons of a particular sex or marital status, or who are pregnant, grants, benefits or programmes, whether direct or indirect, to meet their special needs in relation to-
(i) employment, education, clubs or sport; or
(ii) the provision of premises, goods, services or facilities.
3. Sport 




s.50

Nothing in Part III, IV or V shall, in relation to any sport, game or other activity of a competitive nature where the physical strength, stamina or physique of the average woman puts her at a disadvantage to the average man, render unlawful any act related to the participation of a person as a competitor in events involving that activity which are confined to competitors of one sex.

e)
Vicarious Liability

s.44 SDO Instructions to discriminate 

It is unlawful for a person-
(a) who has authority over another person; or
(b) in accordance with whose wishes that other person is accustomed to act,
to instruct him to do any act which is unlawful by virtue of Part III or IV, or procure or attempt to procure the doing by him of any such act.

s.45 SDO Pressure to discriminate 

(1) It is unlawful to induce, or attempt to induce, a person to do any act which contravenes Part III or IV by-
(a) providing or offering to provide him with any benefit; or
(b) subjecting or threatening to subject him to any detriment.
(2) An offer or threat is not prevented from falling within subsection (1) because it is not made directly to the person concerned, if it is made in such a way that he is likely to hear of it.

s.46 SDO Liability of employers and principals 

(1) Anything done by a person in the course of his employment shall be treated for the purposes of this Ordinance as done by his employer as well as by him, whether or not it was done with the employer's knowledge or approval.
(2) Anything done by a person as agent for another person with the authority (whether express or implied, and whether precedent or subsequent) of that other person shall be treated for the purposes of this Ordinance as done by that other person as well as by him.
(3) In proceedings brought under this Ordinance against any person in respect of an act alleged to have been done by an employee of his it shall be a defence for that person to prove that he took such steps as were reasonably practicable to prevent the employee from doing that act, or from doing in the course of his employment acts of that description.
(4) For the avoidance of doubt, it is hereby declared that this section shall not apply for the purposes of any criminal proceedings.
s.47 SDO Aiding unlawful acts 

(1) A person who knowingly aids another person to do an act made unlawful by this Ordinance shall be treated for the purposes of this Ordinance as himself doing an unlawful act of the like description.
(2) For the purposes of subsection (1), an employee or agent for whose act the employer or principal is liable under section 46 (or would be so liable but for section 46(3)) shall be deemed to aid the doing of the act by the employer or principal.
(3) A person does not under this section knowingly aid another to do an unlawful act if-
(a) he acts in reliance on a statement made to him by that other person that, by reason of any provision of this Ordinance, the act which he aids would not be unlawful; and
(b) it is reasonable for him to rely on the statement.
(4) A person who knowingly or recklessly makes a statement of the kind referred to in subsection (3)(a) which in a material respect is false or misleading commits an offence and is liable on conviction to a fine at level 4.

f)
Remedies

3. Claim by private individual: 

s.76

(1) A claim by any person ("the claimant") that another person ("the respondent")-
(a) has committed an act of discrimination against the claimant which is unlawful by virtue of Part III or IV;
(b) is by virtue of section 46 or 47 to be treated as having committed such an act of discrimination against the claimant; or
(c) has committed an act of sexual harassment against the claimant which is unlawful by virtue of Part III or IV,
may be made the subject of civil proceedings in like manner as any other claim in tort.

2.
Enforcement Notice: S.77 

(1) This section applies to any act which is-
(a) an unlawful discriminatory act;
(b) an unlawful act of sexual harassment;
(c) a contravention of section 42; or
(d) a contravention of section 43, 44 or 45,
and so applies whether or not proceedings have been brought in respect of the act.
(2) If in the course of a formal investigation the Commission becomes satisfied that a person is committing, or has committed, any acts to which this section applies, the Commission may in the prescribed manner serve on him a notice in the prescribed form requiring him-
(a) not to commit any such acts (which may include discontinuing or changing any of his practices or other arrangements which occasioned those acts, in particular to avoid any repetition thereof); and
(b) where compliance with paragraph (a) involves changes in any of his practices or other arrangements-
(i) to inform the Commission that he has effected those changes and what those changes are; and
(ii) to take such steps as may be reasonably required by the notice for the purpose of affording that information to other persons concerned.
(3) An enforcement notice may also require the person on whom it is served to furnish the Commission with such other information as may be reasonably required by the notice in order to verify that the notice has been complied with.
(4) An enforcement notice may specify the time at which, and the manner and form in which, any information is to be furnished to the Commission, but the time at which any information is to be furnished in compliance with the notice shall not be later than 5 years after the notice has become final.
(5) Section 72(4) shall apply to requirements under subsections (2)(b), (3) and (4) contained in an enforcement notice which has become final as it applies to requirements in a notice served under section 72(1).

Websites:

Equal Opportunities Commission http://www.eoc.org.hk/CC/home_cc.htm 

Tutorial


You are a social worker in charge of a youth centre in Lam Tin.  You organise a course on sex education to be held in your centre.  To publicise the course, you have designed posters, with a real condom attached and a slogan reading: “From Masturbation to Menstruation: All you wanted to know about sex but were afraid to ask.” The posters are posted up in a public housing estate nearby.  Wong Pak, a resident of that housing estate, complains that he feels embarrassed by the poster put up in the hall of his building and threatens to sue you for sexual harassment.  Mei Kei, another social worker of your centre, also complains she finds the poster put up in the centre to be sexually harassing.

Ma Lai, a 15-year-old member of your centre is interested in the course and comes to confide to you that she has been raped by her father.  You advise her to report the rape to the police, but she refuses.  She also tells you not to tell anyone of that.   But you think it would be in her interest to report the case to the police and seek a care or protection order under the Protection of Children and Juveniles Ordinance.  To do so, it would be necessary to divulge her information to the police and the Social Welfare Department, without her consent.

Discuss what you should do in the above cases, with reference to the Sex Discrimination Ordinance and the Personal Data (Privacy) Ordinance.
3
13

