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SCHOOL OF LAW

LW2925 LAW FOR SOCIAL WORKERS

Topic 2 The Criminal Justice System and Police Power
1.
Entry into the criminal justice system

1.1
Power to stop, detain and search persons


1.1.1
Statutory provisions




1.1.1.1
Carrying of Proof of Identity and Police Power






Immigration Ordinance (Cap.115) s.17C






(1) Every person who-






(a) has attained the age of 15 years; and






(b) (i) is the holder of an identity card or is required to






apply to be registered under the Registration of Persons






Ordinance (Cap 177); or……






shall have with him at all times proof of his identity.






(2) A person who is required by subsection (1) to have with him






proof of his identity shall on demand produce it for inspection





by-






(a) any police officer;……..






(3) Any person who fails to produce proof of his identity for






inspection as required by subsection (2) commits an offence and






is liable on conviction to a fine at level 2: (Amended L.N. 25






of 1996) Provided that it shall be a defence in proceedings for an






offence under this subsection for the person charged to prove that he had reasonable excuse for failing to produce proof of identity.





Under this section, no suspicion whatsoever, subjective or objective, is required before a police officer may stop a person and demand for his/her proof of ID.  This arbitrary power of the police is argued by some human rights activists as a gross infringement of human rights.  Especially, that the police may not exercise this power genuinely for the purpose of identifying illegal immigrants only, but, for harassing those who may be dressing or behaving in a devious manner.  





Interestingly, the police responded to this criticism by alleging this power's importance in the prevention of crime, and, thus impliedly admitted to having used this power for purposes beside illegal immigrants netting.  It seems that the society is quite content with this alleged crime prevention function of it and finds the possible abuse of power acceptable.  





Because of this section of the Immigration Ordinance, police is generally not necessary to resort to the s54 PFO for stopping and demanding for proof of ID, the requirements for which are more stringent, i.e. subjective or reasonable suspicion.




1.1.1.2
s.54 Police Force Ordinance (PFO; Cap.232)

(1) If a police officer finds any person in any street or other public place, or on board any vessel, or in any conveyance, at any hour of the day or night, who acts in a suspicious manner, it shall be lawful for the police officer- 

(a) to stop the person for the purpose of demanding that he produce proof of his identity for inspection by the police officer;

(b) to detain the person for a reasonable period while the police officer enquires whether or not the person is suspected of having committed any offence at any time; and

(c) if the police officer considers it necessary to do so-

(i) to search the person for anything that may present a danger to the police officer; and

(ii) to detain the person during such period as is reasonably required for the purpose of such a search.

(2) If a police officer finds any person in any street or other public place, or on board any vessel, or in any conveyance, at any hour of the day or night, whom he reasonably suspects of having committed or of being about to commit or of intending to commit any offence, it shall be lawful for the police officer-

(a) to stop the person for the purpose of demanding that he produce proof of his identity for inspection by the police officer;
(b) to detain the person for a reasonable period while the police officer enquires whether or not the person is suspected of having committed any offence at any time;
(c) to search the person for anything that is likely to be of value (whether by itself or together with anything else) to the investigation of any offence that the person has committed, or is reasonably suspected of having committed or of being about to commit or of intending to commit; and
(d) to detain the person during such period as is reasonably required for the purpose of such a search.
-
test for "acts in a suspicious manner" in ss.(1): subjective





-
test for "reasonably suspects" in ss.(2): objective





-
The enquiries here refer to enquiries to the police record.  It does not give the police a right to question the detainee.  However, as there is nothing in the common law which renders the putting of questions  unlawful, the police may put question to the suspect, but as there is a right to remain silent, the suspect may remain silent and no adverse inference may be drawn from such refusal to answer questions.

 
1.2
Arrest


1.2.1
What constitutes arrest?





physical force, conduct or words evincing the intention to deprive the person arrested of the freedom of movement and to place him/her in the custody of the other



1.2.2
Power to arrest




1.2.2.1
Citizen's arrest (exercisable by both police and citizens)





1.2.2.1.1






Statutory

· s.101(2) Criminal Procedure Ordinance (CPO; Cap. 221)

Any person may arrest without warrant any person whom he may reasonably suspect of being guilty of an arrestable offence.
· s.3 Interpretation and General Clauses Ordinance (IGCO; Cap.1)

"arrestable offence"  means an offence for which the sentence is fixed by law or for which a person may under or by virtue of any law be sentenced to imprisonment for a term exceeding 12 months, and an attempt to commit any such offence





-
Use of force on arrest: s.101A CPO

A person may use such force as is reasonable in the circumstances in the prevention of crime or in effecting or assisting in the lawful arrest of offenders or suspected offenders or of persons unlawfully at large.





1.2.2.1.2





Common Law





-
For breach of peace, which is an incident where “harm is actually done or likely to be done to a person or in his presence, to his property, or a person is in fear of being harmed through an assault, an affray, a riot, unlawful assembly or other disturbances” (R v Howell 1981 3 WLR 501)




1.2.2.2
Police statutory power to arrest (power exercisable only by police)






-
Without warrant






s50(1) PFO







-
test: objective

(1) It shall be lawful for any police officer to apprehend any person who he reasonably believes will be charged with or whom he reasonably suspects of being guilty of-

(a) any offence for which the sentence is fixed by law or for which a person may (on a first conviction for that offence) be sentenced to imprisonment; or

(b) any offence, if it appears to the police officer that service of a summons is impracticable……..

(1A) A police officer may exercise the power to apprehend a person under subsection (1) without any warrant for that purpose and whether or not he has seen any offence committed.







use of force on arrest: 







s50(2)






If any person who may lawfully be apprehended under subsection (1) or (1B) forcibly resists the endeavour to arrest him or attempts to evade the arrest, a police officer or other person may use all means necessary to effect the arrest.





-
With warrant






s53 PFO






Any warrant lawfully issued for any purpose may be executed by any police officer at any time notwithstanding that the warrant is not in his possession at the time, but the warrant shall, on the demand of the person affected, be shown to him as soon as practicable after its execution.





-
warrant to be issued by Magistrate or Justice of the Peace



1.2.3
What constitutes a lawful arrest?




a)
based on one of the powers above; and




b)
reason of the arrest is given





Time for reason to be given?

· Art 5(2) Hong Kong Bill of Rights Ordinance (BRO; Cap.383)

Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be promptly informed of any charges against him.





Common Law: Christie v Leachinsky





Time to give reasons: at the time of the arrest (BOR) 






or 






at the first reasonable opportunity thereafter if impracticable at the time of arrest (common law)




1.2.3.1
What if arrest is unlawful?






-
habeas corpus may be sought for the release of the detainee






-
damages (money compensation) for false imprisonment and/or assault may be claimed


1.3
Caution


-
the person under arrest should be reminded that he or she is not obliged to make any statement, but that, if a statement is made, it may be taken down in writing and may be given in evidence


1.4
Power to enter and search premises
1.4.1 Police Power 




1.4.1.1
Entry with warrants






s50(7) PFO






Whenever it appears to a magistrate upon the oath of any person that there is reasonable cause to suspect that there is in any building, vessel (not being a ship of war or a ship having the status of a ship of war) or place any newspaper, book or other document, or any portion or extract therefrom, or any other article or chattel which is likely to be of value (whether by itself or together with anything else) to the investigation of any offence that has been committed, or that is reasonably suspected to have been committed or to be about to be committed or to be intended to be committed, such magistrate may by warrant directed to any police officer empower him with such assistants as may be necessary by day or by night-

(a) to enter and if necessary to break into or forcibly enter such building, vessel or place and to search for and take possession of any such newspaper, book or other document or portion of or extract therefrom or any such other article or chattel which may be found therein; and

(b) to detain, during such period as is reasonably required to permit such a search to be carried out, any person who may appear to have such newspaper, book or other document or portion thereof or extract therefrom or other article or chattel in his possession or under his control and who, if not so detained, might prejudice the purpose of the search.



1.4.1.2
Entry without warrants






s50(3) & (4) PFO

(3) If any police officer has reason to believe that any person to be arrested has entered into or is in any place the person residing in or in charge of such place shall on demand of that police officer allow him free ingress thereto and afford all reasonable facilities for search therein.

(4) If ingress to such place cannot be obtained under subsection (3) it shall be lawful in any case for a person acting under a warrant and in any case in which a warrant may issue but cannot be obtained without affording the person to be arrested an opportunity of escape from a police officer, to enter such place and search therein and in order to effect an entrance into such place to break open any outer or inner door or window of any place whether that of the person to be arrested or of any other person if, after notification of his authority and purpose and demand of admittance duly made, he cannot otherwise obtain admittance.
1.4.2 Common law

There is a common law power of forcible entry by both police and common citizens for prevention of serious crimes, such as rape and murder.


1.5
Procedures after Arrest


1.5.1
Citizen's arrest





s101(5) CPO





(5) Every person who arrests any person under any of the provisions herein contained shall (if the person making the arrest is not himself a police officer) deliver the person so arrested, and the property, if any, taken possession of by him, to some police officer in order that he may be conveyed as soon as reasonably may be before a magistrate, to be by him dealt with according to law, or himself convey him before a magistrate, as soon as reasonably may be, for that purpose.


1.5.2
Police's arrest





s51, s52(1), s52(3) PFO





s.51

Every person taken into custody by a police officer with or without a warrant, except a person detained for the mere purpose of taking his name and residence or detained under section 54, shall be forthwith delivered into the custody of the officer in charge of a police station or a police officer authorized in that behalf by the Commissioner.

s.52

(1) Whenever any person apprehended with or without a warrant is brought to the officer in charge of any police station or a police officer authorized in that behalf by the Commissioner, it shall be lawful for such officer to inquire into the case and unless the offence appears to such officer to be of a serious nature or unless such officer reasonably considers that the person ought to be detained, to discharge the person upon his entering into a recognizance, with or without sureties, for a reasonable amount, to appear before a magistrate or to surrender for service of a warrant of arrest and detention or for discharge at the time and place named in the recognizance; but where such person is detained in custody he shall be brought before a magistrate as soon as practicable…….. 

(3) If, upon a person being taken into custody as aforesaid, it appears to the officer in charge of the police station or a police officer authorized in that behalf by the Commissioner that the inquiry into the case cannot be completed forthwith, he may discharge the said person on his entering into a recognizance, with or without sureties, for a reasonable amount to appear at such police station and at such time as is named in the recognizance, unless he previously receives a notice in writing from the officer in charge of the police station or a police officer authorized in that behalf by the Commissioner that his attendance is not required; and any such recognizance may be enforced as if it were a recognizance for the appearance of the said person before a magistrate

· the statutory requirement that the detainee must be brought before the magistrate as soon as practicable is taken in practice to mean "within 48 hours"

2.
Commencement of Criminal Proceedings

2.1
Classification of offence


-
indictable offence




-
generally more serious offences such as murder, rape, robbery




-
jury trial in Court of First Instance



-
summary offence





-
tried in Magistracy unless transferred to District Court




-
no jury 


2.2
First appearance before a Magistrate


-
within 48 hours if bail has not been granted by the police



-
bail may be granted or accused may be remanded into custody of the police or the Correctional Services Department




-
qualified right to bail





Article 5(3) BRO





Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgment.


2.3 
Onus and burden of proof



-
generally it is the duty of the prosecution to prove the guilt of the accused beyond reasonable doubt

3.
Adjudication and Sentencing

3.1
verdict of guilty or not guilty 


3.2
plea in mitigation


3.3
probation Officer's report



-
mandatory if offender is under 21 years of age


3.4
sentencing options



-
Binding Over Orders



-
Conditional and Unconditional Discharge



-
Probation



-
Community Service Orders



-
Forfeiture of Property



-
Suspended Sentence



-
Imprisonment

Further reading:

Heilbronn, Gary N. Criminal procedure in Hong Kong (2nd or 3rd eds) Hong Kong : Addison Wesley Longman China, 1998. Ch.1 & Ch.10 (semi-closed reserve)

Tutorial

1.
Ka Ming, one of the more active members of your youth centre, has come to you to seek your help.  He has the following story to tell:


"On 14th July of the Lunar Calender, Ka Ming was to have a date with Mui Kwai.  Too nervous to stay at home until the scheduled time and too eager to impress, he went to the estate where Mui Kwai lived at 6pm, though they were only supposed to meet at 8pm.  To follow what the pop culture had him believed to be romantic, he walked the 10 metres of a narrow side street in front of the block where Mui Kwai lived in a bizarre route which would portray the sign of a heart to the very romantic eyes.  However, unknown to poor Ka Ming, his 2 hours hard work had never come to the attention of Mui Kwai as she was on the phone for that 2 hours.  To add to his misery, his act aroused suspicion from Mrs Wong, who also spent that 2 hours on that street, burning incense-sticks to mark the end of a scary festival.


Mrs Wong after paying her due to        , used her mobile phone to call the police.  The police came and questioned and searched Ka Ming.  Not familiar with such intimate physical contact with a person of the same sex or being homophobia, Ka Ming shivered severely.  The police then very politely asked Ka Ming to go to the police station with them.  Ka Ming told them that he needed to stay as he was supposed to meet someone at 8pm.  Unsympathetic to Ka Ming's venture into the sea of love, they insisted that he had to go with them to the police station.  Reluctantly, Ka Ming went with them to the famous/notorious* TST station.  On the way they did not inform him the reason why he was taken to the station, and they even handcuffed him for a while.


Once in the station, they put a lot of questions to him which were about his whereabouts last week.  They then took him home and asked him to open the door to let them search his home.  To this point, Ka Ming's fear was overcome by his anger, he refused to do so and told his father inside not to comply.  The police then broke the door open and searched the apartment like combing one's own hair.  After detaining him for 24 hours, they let him go on bail."


Besides counselling Ka Ming as what a usual ASWO should do, given your privilege of having been through 2 very inspiring/unispiring* lectures in law, you are expected to advise Ka Ming whether he had been subject to unlawful treatment by the police. 
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