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Mental Health

A. Guardianship for Mentally Incapacitated Person (MIP)

The relevant law on guardianship of MIP was made in 1999 by amending the Mental Health Ordinance (Cap.136).  A Guardianship Board (http://www.adultguardianship.org.hk/) was formed accordingly.

B.
Ordinary Guardianship Order

1. Nature of guardianship

s.59R(3)

(3) Subject to subsections (6) and (7), a guardianship order may confer on the guardian appointed under this Part, to the exclusion of any other person one or more of the following powers, namely-
(a) the power to require the mentally incapacitated person to reside at such place as may be specified by the guardian;
(b) the power to convey, or to arrange the conveyance of, the mentally incapacitated person to the place so specified by the guardian, and such reasonable force may be used as is necessary for the purpose;
(c) the power to require the mentally incapacitated person to attend at places and times so specified by the guardian for the purpose of treatment or special treatment (within the meaning of section 59ZA) or occupation, education or training;
(d) the power to consent to that treatment (other than special treatment) on behalf of the mentally incapacitated person but only to the extent that the mentally incapacitated person is incapable of understanding the general nature and effect of any such treatment;
(e) the power to require access to the mentally incapacitated person to be given, at any place where the mentally incapacitated person is residing, to any registered medical practitioner, approved social worker, or other person (if any) specified in the order;
(f) the power to hold, receive or pay such monthly sum (within the meaning of section 44B(8)) specified in the order on behalf of the mentally incapacitated person for the maintenance or other benefit of that person as if the guardian were a trustee of that monthly sum.

2. Some relevant definitions in s.2

"mental disorder" (精神紊亂) means-
(a) mental illness;
(b) a state of arrested or incomplete development of mind which amounts to a significant impairment of intelligence and social functioning which is associated with abnormally aggressive or seriously irresponsible conduct on the part of the person concerned;
(c) psychopathic disorder; or
(d) any other disorder or disability of mind which does not amount to mental handicap,
and "mentally disordered" (精神紊亂) shall be construed accordingly; (Replaced 81 of 1997 s. 3)
"mental handicap" (弱智) means sub-average general intellectual functioning with deficiencies in adaptive behaviour, and "mentally handicapped" shall be construed accordingly; (Added 81 of 1997 s. 3) 

"mental incapacity" (精神上無行為能力) means-
(a) mental disorder; or
(b) mental handicap,
and "mentally incapacitated" (精神上無行為能力) shall be construed accordingly; (Added 81 of 1997 s. 3)
"mentally disordered person" (精神紊亂的人) means a person suffering from mental disorder; (Added 81 of 1997 s. 3)
"mentally handicapped person" (弱智人士) means a person who is or appears to be mentally handicapped; (Added 81 of 1997 s. 3)
"mentally incapacitated person" (精神上無行為能力的人) means-
(a) for the purposes of Part II, a person who is incapable, by reason of mental incapacity, of managing and administering his property and affairs; or
(b) for all other purposes, a patient or a mentally handicapped person, as the case may be; (Added 81 of 1997 s. 3)

"patient" (病人) means a person suffering or appearing to be suffering from mental disorder
*Sections regarding guardianship are in Part IVB of the ordinance, and thus only para (b) definition of mentally incapacitated person is applicable.

3. Duration of Guardianship Order

s.59R

(1) Subject to section 59U(5), a guardianship order made under section 59O shall have effect-
(a) in the case of the first guardianship order made under that section in respect of a particular mentally incapacitated person, for a period not exceeding 1 year from the date of the order; or 
(b) in the case of a guardianship order that is renewed or further renewed under section 59U, for a period not exceeding 3 years from the date of the order.

4. Who may apply?

S.59N(1)

A guardianship application under section 59M(1) shall be in the prescribed form and may be made by-
(a) a relative of the mentally incapacitated person;
(b) a social worker;
(c) a registered medical practitioner; or 
(d) a public officer in the Social Welfare Department,
and every such application shall specify which of those persons is making the application and, if made by a relative of the mentally incapacitated person, shall state the relationship.

5. Who can act as a guardian?

s.59S

(1) A person (other than the Director of Social Welfare) shall not be appointed by the Guardianship Board as a guardian of a mentally incapacitated person received into guardianship under this Part unless the Board is satisfied that-
(a) the proposed guardian has attained the age of 18 years;
(b) the proposed guardian is willing and able to act as a guardian;
(c) the proposed guardian is capable of taking care of the mentally incapacitated person;
(d) the personality of the proposed guardian is generally compatible with the mentally incapacitated person;
(e) there is no undue conflict of interest, especially of a financial nature, between the proposed guardian and the mentally incapacitated person;
(f) the interests of the mentally incapacitated person will be promoted by the proposed guardian, including overriding the views and wishes of that person where the proposed guardian (once appointed) considers such action is in the interests of that person;
(g) despite paragraph (f), the views and wishes of the mentally incapacitated person are, in so far as they may be ascertained, respected;
(h) the proposed guardian has consented in writing to the appointment as a guardian.
(2) Where it appears to the Guardianship Board that there is no appropriate person available to be appointed the guardian of a mentally incapacitated person the subject of a guardianship application, the Guardianship Board shall make a guardianship order appointing the Director of Social Welfare as the guardian of the mentally incapacitated person.

6. Grounds of application

s.59M

(1) A mentally incapacitated person who has attained the age of 18 years may be received into guardianship in pursuance of an application made to the Guardianship Board in accordance with this section.
(2) A guardianship application may be made in respect of a mentally incapacitated person on the grounds that-
(a) in the case of-
(i) a mentally incapacitated person who is mentally disordered, he is suffering from mental disorder of a nature or degree which warrants his reception into guardianship under this Part; or
(ii) a mentally incapacitated person who is mentally handicapped, he has a mental handicap of a nature or degree which warrants his reception into guardianship under this Part; and
(b) it is necessary in the interests of the welfare of the mentally incapacitated person or for the protection of other persons that the mentally incapacitated person should be so received.
(3) A guardianship application shall be accompanied by and founded on the written reports of 2 registered medical practitioners (neither of whom being the applicant), and each report shall include-
(a) a statement that in the medical or other opinion of the registered medical practitioners the grounds set out in subsection (2) are satisfied;
(b) such particulars as may be prescribed of the reasons for that opinion so far as it relates to the grounds set out in subsection (2)(a); and
(c) a statement of the reasons for that opinion so far as it relates to the grounds set out in subsection (2)(b).


s.59O

(1) Subject to subsection (3), if, after conducting a hearing into any guardianship application made under section 59M(1) for the purpose of determining whether or not a mentally incapacitated person who has attained the age of 18 years should be received into guardianship and having regard to the representations (if any) of any person present at the hearing to whom a copy of the guardianship application has been sent under section 59N(3) and considering the social enquiry report referred to in section 59P(1) the Guardianship Board is satisfied that the mentally incapacitated person is a person in need of a guardian, it may make an order appointing a guardian in respect of that person.
(2) Any guardianship order made under subsection (1) shall be subject to such terms and conditions as the Guardianship Board thinks fit, including terms and conditions (if any) as to the exercise, extent and duration of any particular powers and duties of the guardian.
(3) In considering the merits of a guardianship application to determine whether or not to make a guardianship order under subsection (1) in respect of a mentally incapacitated person, the Guardianship Board shall observe and apply the matters or principles referred to in section 59K(2) and, in addition, shall apply the following criteria, namely that it is satisfied-
(a) (i) that a mentally incapacitated person who is mentally disordered, is suffering from mental disorder of a nature or degree which warrants his reception into guardianship; or
(ii) that a mentally incapacitated person who is mentally handicapped, has a mental handicap of a nature or degree which warrants his reception into guardianship;
(b) that the mental disorder or mental handicap, as the case may be, limits the mentally incapacitated person in making reasonable decisions in respect of all or a substantial proportion of the matters which relate to his personal circumstances;
(c) that the particular needs of the mentally incapacitated person may only be met or attended to by his being received into guardianship under this Part and that no other less restrictive or intrusive means are available in the circumstances; and (Amended 19 of 2000 s. 3)
(d) that in the interests of the welfare of the mentally incapacitated person or for the protection of other persons that the mentally incapacitated person should be received into guardianship under this Part.


s.59K(2)

The matters or principles that the Board shall observe and apply in the performance of its functions or the exercise of its powers are as follows, namely-
(a) that the interests of the mentally incapacitated person the subject of the proceedings are promoted, including overriding the views and wishes of that person where the Board considers such action is in the interests of that person;
(b) despite paragraph (a), that the views and wishes of the mentally incapacitated person are, in so far as they may be ascertained, respected.

8.
Social Enquiry Report

 
s.59P

(1) For the purpose of section 59O, a report ("social enquiry report") signed by or on behalf of the Director of Social Welfare and prepared by a public officer in the Social Welfare Department shall, subject to subsection (2), be received in evidence for consideration by the Guardianship Board.
(2) A copy of the social enquiry report (or the substance of the report) referred to in subsection (1) shall be given or disclosed to-
(a) an applicant making a guardianship application under this Part;
(b) the mentally incapacitated person the subject of the application; and
(c) the counsel or solicitor representing any person referred to in paragraph (a) or (b).
(3) The social enquiry report shall contain the views and wishes of the mentally incapacitated person, in so far as they may be ascertained and include an assessment of the family background, and social and financial situation, of that person.

C.
Emergency Guradianship Orders


s.59Q

Despite section 59O and pending a determination under that section, the Guardianship Board may make an order ("emergency guardianship order") appointing a guardian in respect of a mentally incapacitated person if the Board has reason to believe that-
(a) the mentally incapacitated person is in danger or is being, or likely to be, maltreated or exploited;
(b) the mentally incapacitated person is incapable by reason of mental incapacity of making reasonable decisions in respect of all or a substantial proportion of the matters which relate to that person's personal circumstances; and
(c) it is necessary to make immediate provision to protect that person.

Duration of EGO


s.59R(2)

An emergency guardianship order made under section 59Q shall have effect-
(a) for a period not exceeding 3 months from the date of the emergency guardianship order; or
(b) until such time as a guardianship order is made under section 59O in respect of the same mentally incapacitated person,
whichever event first occurs.

D. Medical and Dental Treatment for MIP

1. Generally, medical treatment and dental treatment (referred to collectively as “treatment” in the ordinance) can only be applied to an adult patient with the consent of the patient.  Treatment with no consent amounts to assault, which is a criminal offence.  Special provisions apply to MIP.

2. s.59ZB

(1) This Part applies to treatment or special treatment of a mentally incapacitated person who has attained the age of 18 years and is incapable of giving consent to the carrying out of that treatment or that special treatment….

(2) A mentally incapacitated person is incapable of giving such consent if that person is incapable of understanding the general nature and effect of the treatment or special treatment.

3. If a guardian has already been appointed, the order may give the guardian:  “the power to consent to that treatment (other than special treatment) on behalf of the mentally incapacitated person but only to the extent that the mentally incapacitated person is incapable of understanding the general nature and effect of any such treatment” (s.59R(3)(d); s.59ZD also confirms this). There is so far only one kind of special treatment listed in the Schedule of the Mental Health (Specification of Special Treatment) Notice 1998 (Cap.136F): “1. Sterilization operations (except for operations that are intended primarily to treat other diseases of the reproductive system but having the effect of sterilization).”
4. If such a guardian refuses to consent, s.59ZG provides:

(2) Any person, including a medical superintendent, registered medical practitioner or registered dentist, may apply to the Court for consent to the carrying out of treatment in respect of a mentally incapacitated person to whom this Part applies in circumstances where a guardian of that person appointed under Part IIIA or IVB who has been conferred the power to consent in a guardianship order under section 44B(1)(d) or 59R(3)(d)-
(a) is, for whatever reason unable or unwilling to make a decision concerning a request under section 59ZE for his consent to the carrying out of treatment in respect of that person; or
(b) having failed properly to observe and apply the principles described in section 59ZB(3), refuses to give such consent.

5. If no guardian is appointed, there are two ways for the doctors to go about:

i. s.59ZD(2)

Subject to sections 59ZF(1) and 59ZJ, consent to the carrying out of treatment or special treatment in respect of a mentally incapacitated person to whom this Part applies may be given by the Court under this Part.

ii. s.59ZF

(1) Treatment by a registered medical practitioner or registered dentist may be carried out in respect of a mentally incapacitated person to whom this Part applies without consent under section 59ZD(1) or (2) if that registered medical practitioner or registered dentist intending to carry out or supervise the treatment considers that as a matter of urgency that treatment is necessary and is in the best interests of the mentally incapacitated person.
(2) Subject to subsection (3), treatment by a registered medical practitioner or registered dentist may be carried out in respect of a mentally incapacitated person to whom this Part applies without consent under section 59ZD(1) if-
(a) after all reasonably practicable steps have been taken by that practitioner or that dentist to ascertain whether or not a guardian has been appointed under Part IIIA or IVB responsible for that person, there is, or appears to be, no guardian so appointed; or
(b) the guardian appointed under Part IIIA or IVB has not been conferred the power to consent in a guardianship order under section 44B(1)(d) or 59R(3)(d).
(3) Where a registered medical practitioner or registered dentist intending to carry out or supervise the treatment under subsection (2) considers that that treatment is necessary and is in the best interests of the mentally incapacitated person, then he may carry out that treatment without the consent of the mentally incapacitated person or that person's guardian (if any ) accordingly.

6. What does it mean by “in the best interests of the MIP”?

s.59ZA

"in the best interests" (符合最佳利益), in relation to the carrying out of treatment or special treatment, as the case may be, in respect of a mentally incapacitated person, means in the best interests of that person in order to-
(a) save the life of the mentally incapacitated person;
(b) prevent damage or deterioration to the physical or mental health and well-being of that person; or
(c) bring about an improvement in the physical or mental health and well-being of that person

Examples taken from Guardianship Board website (http://www.adultguardianship.org.hk/chinese/ccaseseg.html):
個案一  
維護精神上無行為能力的成年人的最佳利益
田先生以前吸食海洛英，其後中風，導致他腦部受損，不能說話，故此無能力作出決定。
委員會恐怕他再吸食毒品及出院後不肯覆診，所以作出監護令，委任他的女朋友作監護人，授予她規定田先生到指定地方接受治療、同意接受治療及讓醫生及認可社會工作者接觸他的權力，監護令為期六個月。
覆核時，監護委員會延續該監護令，讓監護人在法律上有權代他作出醫療決定及替他爭取與兒子見面。田先生的前妻拒絕讓兒子與他見面，正尋求家事法庭裁決。監護人在訴訟中可維護田先生的利益，因他不能說話及腦部受損，故此他無能力自行爭取。只有監護人才可真正明白怎樣與他溝通。監護令期內的首六個月，他接受了言語治療，開始有能力寫字，而且身體狀況有明顯的改善。
個案二  
安排中風的精神上無行為能力的老人出院及入住註冊老人院
孔婆婆是單身的精神上無行為能力的成年人，患有中風，導致她不能說話及失去認知能力，無能力作出決定。申請監護令時，她正在醫院接受康復治療。
委員會作出監護令，讓她可以出院入住註冊老人院，因她不適合回家居住。銀行凍結她的戶口，因她精神上無能力作出提款指示。除非有監護人代她提款，支付老人院的按金及宿費，否則她不能出院。銀行在法律上無權准許她的朋友或親屬提取款項，除非有委任監護人。
社會福利署署長獲委任為她的監護人，因她的朋友及唯一親屬已很久沒有見她，且不肯作她的監護人。除運送權力外，監護人獲授予其他所有權力，因她同意在出院後搬入老人院。監護令中加入了一項特別條件，就是社會福利署署長在安排她入住老人院前，必先徵詢她的親屬及朋友同意，認為該老人院合適。
個案三  
監護令避免智障人士受到經濟剝削，確保服務提供者照顧他的需要及醫療
孟先生五十歲，患有中度弱智及精神分裂症。醫生証實他「思想發展不健全，引致認知能力及社會功能嚴重受損，造成侵略性或不負責行為」，符合 <<精神健康條例>> 第2 條有關精神紊亂的定義。臨床心理學家的報告指出，他入住宿舍前曾有侵略性行為。
委員會作出監護令，因孟先生是孤兒，沒有親屬支持，他需要自己處理財政，很容易受到財政剝削。他有嚴重管理行為的問題。委員會並關注到，由於他年歲日長及患有多種殘障，須考慮日後誰人代他同意接受醫療。宿舍職員無權簽署同意書。醫生可根據 <<精神健康條例>> 第IVC部使用酌情權給予治療，而無須得到該精神上無行為能力的成年人的同意。
社會福利署署長獲委任為監護人，因該宿舍由非政府機構舉辦，該機構不准許職員成為非官方監護人，以避免職員在提供服務與作出決定的兩者之間有利益衝突。
個案四 
監護令保護受虐老人
墨女士患有癡呆症及聽覺有問題，身體上受兒子虐待，她被送到醫院。她的兒子患有精神病，但拒絕接受治療。
墨女士的女兒申請監護令，但因害怕弟弟，不肯成為建議監護人。由於沒有其他家人，故社會福利署署長被委任為監護人。
監護人獲授予所有權力，因恐怕墨女士的兒子反對她出院後被遷到護理安老院，以確保她不會再被帶返家再受到虐待。接觸權使監護人可決定她兒子探訪的次數及情況，以符合她的最佳利益。最初批出的緊急監護令為期三個月，其後作出的監護令為期十二個月。
個案五  
監護令減少或緩和家人在照顧精神上無行為能力的老年人問題上的分歧
白先生八十歲，患有癡呆症，申請監護令時住在護理安老院。他的長女，即申請人在照顧白先生的問題上與兄弟姊妹不和。兄弟姊妹指責她濫用父親的金錢及物業，在聆訊中，他們同意使用有關物業的租金支付白先生的生活費用。
社會福利署署長獲委任為監護人，授予權力替該當事人作出決定，因監護人的中立性可避免長女與兄弟姊妹之間的衝突惡化。除運送權力外，監護人獲授其他所有權力。
個案六*  
監護令調解家人與服務提供者之間的糾紛，以保障及維護當事人的利益
游女士八十五歲，患有嚴重癡呆症，申請監護令時住在護理安老院。
作出監護令的原因是長子濫用他的權力，多年來一直操縱當事人。他以為自己是長子，在法律上有權為母親作所有決定，事實卻不然。警察曾多次到老人院調停，但無足夠証據控訴他。他拒絕讓游女士日間使用紙尿片或睡在有欄的床上，雖然她曾幾次跌落床。他拒絕讓社區老人評估組與游女士接觸，並堅持要游女士長途跋涉去看他的醫生。由於這些決定全都不合符游女士的最佳利益，以致他與老人院的職員不和。職員沒有採取任何法律行動阻止他，因職員誤以為他的擔保人身份等同監護人。
社會福利署署長獲委任為監護人，而非其他成年子女，這可避免家人與長子再度衝突，並確保長子不會再替母親作出任何不符合她利益的決定。
覆核時，監護令獲得延續。在原來監護令期間，游女士得到社區老人評估組的醫療照顧，將她移到有欄的床上及在日間替她穿尿片。長子只可在監護人的同意下接觸游女士。他的行為有所改善，與老人院職員的關係比以前良好。
個案七*  
監護令在當事人拒絕及無能力作出決定時協助他們得到治療
藍女士五十歲，患有精神分裂症。她幾年來亦患有癌症，但由於她的妄想，而不肯接受手術。因她沒有痛楚，所以她更否認自己患有癌症。醫生不肯根據 <<精神健康條例>> 第IVC部使用酌情權，在她無能力同意時替她將瘤切除。醫生寧願等她的監護人獲委任後代她同意接受治療。
提出申請監護令前三年，藍女士曾拒絕做手術。當時，精神科醫生認為她有能力拒絕治療。委員會審核有關証據，裁定她在法律上實際無能力拒絕治療。委員會裁定有關能力評估在法律上不能確定該人是否有能力拒絕治療。
若她最初拒絕做手術時有法律能力，該項拒絕會被視作預設指示，這在法律上對醫生是有約束力的，不單是當時，日後也有效力。預設指示是精神上有行為能力的病人作出的書面文件 (亦可口頭作出)，說明他們拒絕接受若干治療，即使他們變成精神上無行為能力，而這項拒絕在日後仍然生效。這樣，即使藍女士精神上失去能力，仍可拒絕治療。
聆訊時，根據精神科証據，她的精神狀態已惡化，她現在再無能力拒絕接受手術。委員會並裁定藍女士先前的拒絕不屬有法律效力的預設指示。有需要委任監護人代她同意接受手術。
社會福利署署長獲委任為監護人，因如果委任藍女士的丈夫作監護人，代她同意接受癌症手術，這會破壞他們夫妻之間的關係。監護人獲授予運送權力，可帶她到醫院接受治療，並可規定她到指定地方接受治療及代她同意接受治療，即使她拒絕治療，監護人並且被賦予准許其他人與她接觸的權力。
覆核監護令時，癌腫瘤已被割除。藍女士已接受了物理治療，但因有副作用而停止了。由於醫學証據顯示，強迫藍女士接受物理治療是不符合她的最佳利益，這只會約束她，甚至每次做物理治療時須將她麻醉，這是弊多於利。監護委員會將監護令延續。
個案八  
監護令防止精神上無行為能力的成年人的家人反對當事人得到必須及符合他最佳利益的治療
艾女士八十三歲，患有中度至嚴重癡呆症，申請監護令時艾女士住在精神病院。
由於艾女士的股骨碎裂，需要接受緊急手術。她的女兒反對，因她的一親屬幾年前曾因麻醉失誤致死。女兒認為醫生想害她的母親，在這情況下，醫生當然不肯做手術。緊急申請提出後，委員會在短時間內聆訊該個案。社會福利署署長獲委任為監護人，因艾女士的女兒拒絕治療是不合理的，且不符合她母親的最佳利益，除此之外，艾女士並無其他家人適合作監護人。
個案九*  
有關醫療問題的爭議或拒絕治療不符合精神上無行為能力的成年人的最佳利益
景先生三十一歲，患中度弱智及癲癇症。他股骨碎裂，需要做進一步手術。醫生拒絕景先生做手術，即使醫生是知道他們可根據 <<精神健康條例>> 第IVC部給予治療，而不需得到同意。他們不肯給予治療，原因是手術有若干危險性。景先生的母親願意簽署同意書，但由於她不是景先生的監護人，故不得簽署同意書。委員會將擬備社會背景調查報告及聆訊通知的時間縮短。委員會委任景先生的母親為監護人，她獲授權代景先生同意接受治療及規定他到指定地方接受治療。
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