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Family Law II: Maintenance and Custody
1. Maintenance During Marriage under MPPO
a. Applicant: husband or wife

Respondent: husband or wife

Beneficiary: applicant or/and child of the family

s.8 (1) Matrimonial Proceedings and Property Ordinance (MPPO) (Cap. 192)
(1) Either party to a marriage may apply to the court for an order under this section on the ground that the other party to the marriage (in this section referred to as the respondent) has failed-
(a) to provide reasonable maintenance for the applicant; or

(b) to provide, or to make proper contribution towards, reasonable maintenance for any child of the family to whom this section applies.

* It should be noted that there is also a Separation and Maintenance Orders Ordinance (Cap.16) providing for the same and since there is much overlap between the two and MPPO is more commonly used authority, we will not consider the Separation and Maintenance Orders Ordinance.

b.
Who is a child of the family? 

s.8 (3)&(4) MPPO

(3) This section applies to any child of the family for whose maintenance it is reasonable in all the circumstances to expect the respondent to provide or towards whose maintenance it is reasonable in all the circumstances to expect the respondent to make a proper contribution.

(4) Where the child of the family to whom the application under this section relates is not the child of the respondent, then, in deciding-

(a) whether the respondent has been guilty of wilful neglect to provide, or to make a proper contribution towards, reasonable maintenance for the child, and

(b) what order, if any, to make under this section in favour or for the benefit of the

child, the court shall have regard to the matters mentioned in section 7(3).

s.7(3) MPPO

(3) It shall be the duty of the court in deciding whether to exercise its powers under section 5, 6 or 6A against a party to a marriage in favour of a child of the family who is not the child of that party and, if so, in what manner, to have regard (among the circumstances of the case)-
(a) to whether that party had assumed any responsibility for the child's maintenance and, if so, to the extent to which, and the basis upon which, that party assumed such responsibility and to the length of time for which that party discharged such responsibility;
(b) to whether in assuming and discharging such responsibility that party did so knowing that the child was not his or her own;
(c) to the liability of any other person to maintain the child.
c. Orders

s.8(6)

(6) Where on an application under this section the applicant satisfies the court of any ground mentioned in subsection (1), then, subject to the provisions of section 10, the court may make such one or more of the following orders as it thinks just, that is to say-
(a) an order that the respondent shall make to the applicant such periodical payments and for such term as may be specified in the order;

(b) an order that the respondent shall secure to the applicant, to the satisfaction of the court, such periodical payments and for such term as may be so specified;

(c) an order that the respondent shall pay to the applicant such lump sum as may be so specified;

(d) an order that the respondent shall make to such person as may be specified in the order for the benefit of the child to whom the application relates, or to that child, such periodical payments and for such term as may be so specified;

(e) an order that the respondent shall secure to such person as may be so specified for the benefit of that child, or to that child, to the satisfaction of the court, such periodical payments and for such term as may be so specified;

(f) an order that the respondent shall pay to such person as may be so specified for the benefit of that child, or to that child, such lump sum as may be so specified.

· Orders from (a) to (c) are for the benefit of the other party to the marriage

· Orders from (d) to (f) are for the child of the family 

d. Duration of orders

For Child

-
s.10(1) MPPO provides that the order should cease to have effect when the child attains the age of 18:

(1) Subject to subsection (3)-

(2) (a) no order under section 5, 6(a) or 8 shall be made in favour of a child who has attained the age of 18; and
(b) the term for which by virtue of an order under section 5 or 8 any payments are to be made or secured to or for the benefit of a child may begin with the date of the making of an application for the order in question or any later date but shall not extend beyond the date when the child will attain the age of 18.
· s.10(3) provides that the order may exceed the age of 18 if :

(a) that child is, or will be, or if such an order or provision were made would be, receiving instruction at an educational establishment or undergoing training for a trade, profession or vocation, whether or not he is also, or will also be, in gainful employment; or
(b) there are special circumstances which justify the making of the order or provisions.

For party to the marriage

During the subsistence of marriage

2. Custody, Maintenance and Property on Dissolution of Marriage
a. Orders for Divorcees

The following orders may be made on divorce, nullity (void or voidable marriage) and judicial separation for the benefit of the husband or wife:

s.4 MPPO

(1) On granting a decree of divorce, a decree of nullity of marriage or a decree of judicial separation or at any time thereafter (whether, in the case of a decree of divorce or of nullity of marriage, before or after the decree is made absolute), the court may, subject to the provisions of section 25(1), make any one or more of the following orders, that is to say- 

(a) an order that either party to the marriage shall make to the other such periodical payments and for such term as may be specified in the order;

(b) an order that either party to the marriage shall secure to the other to the satisfaction of the court, such periodical payments and for such term as may be so specified; 

(c) an order that either party to the marriage shall pay to the other such lump sum or sums as may be so specified.
s.6 MPPO

(1) On granting a decree of divorce, a decree of nullity of marriage or a decree of judicial separation, or at any time thereafter (whether, in the case of a decree of divorce or of nullity of marriage, before or after the decree is made absolute), the court may, subject to the provisions of sections 10 and 25(1), make any one or more of the following orders, that is to say- (Amended 69 of 1997 s. 23)

(a) an order that a party to the marriage shall transfer to the other party, to any child of the family or to such person as may be specified in the order for the benefit of such a child such property as may be so specified, being property to which the first-mentioned party is entitled, either in possession or reversion;

(b) an order that a settlement of such property as may be so specified, being property to which a party to the marriage is so entitled, be made to the satisfaction of the court for the benefit of the other party to the marriage and of the children of the family or either or any of them;

(c) an order varying for the benefit of the parties to the marriage and of the children of the family or either or any of them any ante-nuptial or post-nuptial settlement (including such a settlement made by will or codicil) made on the parties to the marriage;

(d) an order extinguishing or reducing the interests of either of the parties to the marriage under any such settlement;

(e) an order for the sale of such property as may be specified in the order, being property in which or in the proceeds of sale of which either or both of the parties to the marriage has or have a beneficial interest, either in possession or reversion, and for the use of the proceeds of such sale, (Added 69 of 1997 s. 23) and the court may make an order under paragraph (c) notwithstanding that there are no children of the family.

Periodic payment

· s.4(1)(a) ceases to be payable on the death of either party or on the remarriage of the payee (s.9 MPPO)

· s.4(1)(b) secured periodic payment ceases to be payable on the death or remarriage of the payee (s.9 MPPO).  In the case of the payer dies before the payee, the payment will be made out of the payer’s secured property and estate

Transfer of Property

· Order under s.6(1)(a) could be made as long as the respondent holds a property that he/she can freely dispose.  If the respondent holds a private lease the transfer of which does not require the consent of the landlord the court can make such an order.

· For public housing estate, the court will not make such an order; in the case of home-ownership scheme property, such will be made only with the consent of the Housing Authority.

Guidelines on Making Orders
s.7 MPPO

(1) It shall be the duty of the court in deciding whether to exercise its powers under section 4, 6 or 6A in relation to a party to the marriage and, if so, in what manner, to have regard to the conduct of the parties and all the circumstances of the case including the following matters, that is to say-

(a) the income, earning capacity, property and other financial resources which each of the parties to the marriage has or is likely to have in the foreseeable future;

(b) the financial needs, obligations and responsibilities which each of the parties to the marriage has or is likely to have in the foreseeable future;

(c) the standard of living enjoyed by the family before the breakdown of the marriage;

(d) the age of each party to the marriage and the duration of the marriage; 

(e) any physical or mental disability of either of the parties to the marriage;

(f) the contributions made by each of the parties to the welfare of the family, including any contribution made by looking after the home or caring for the family;

(g) in the case of proceedings for divorce or nullity of marriage, the value to either of the parties to the marriage of any benefit (for example, a pension) which, by reason of the dissolution or annulment of the marriage, that party will lose the chance of acquiring.

· ‘other financial resources’ under s.7(1)(a) includes that of future spouse on remarriage

c. Custody

s.19 MPPO
(1) The court may make such order as it thinks fit for the custody and education of any child of the family who is under the age of 18- 
(a) in any proceedings for divorce, nullity of marriage or judicial separation, before, by or after the final decree;

(b) where such proceedings are dismissed after the beginning of the trial, either forthwith or within a reasonable period after the dismissal; and in any case in which the court has power by virtue of this subsection to make an order in respect of a child it may instead, if it thinks fit, direct that proper proceedings be taken for making the child a ward of court.

(2) Where an order in respect of a child is made under this section, the order shall not affect the rights over or with respect to the child of any person, other than a party to the marriage in question, unless the child is the child of one or both of the parties to that marriage and that person was a party to the proceedings on the application for an order under this section.

…

(7) An order made by virtue of this section shall cease to have effect as respects any child when he attains the age of 18. 
Most common form of order is a sole custody order, with access by the other party to the marriage (who may or may not be a natural parent).

· Wish of the child, especially older ones, will be given a heavy weight by the court 

d. Maintenance for Children

s.5(1) MPPO

1) Subject to the provisions of section 10, in proceedings for divorce, nullity of marriage or judicial separation, the court may make any one or more of the orders mentioned in subsection (2)-

(a) before or on granting the decree of divorce, of nullity of marriage or of judicial separation, as the case may be, or at any time thereafter;

(b) where any such proceedings are dismissed after the beginning of the trial, either forthwith or within a reasonable period after the dismissal.

(2) The orders referred to in subsection (1) are-

(a) an order that a party to the marriage shall make to such person as may be specified in the order for the benefit of a child of the family, or to such a child, such periodical payments and for such term as may be so specified;

(b) an order that a party to the marriage shall secure to such person as may be so specified for the benefit of such a child, or to such a child, to the satisfaction of the court, such periodical payments and for such term as may be so specified; 

(c) an order that a party to the marriage shall pay to such person as may be so specified for the benefit of such a child, or to such a child, such lump sum as may be so specified.

s.7(2) MPPO

(2) Without prejudice to subsection (3), it shall be the duty of the court in deciding whether to exercise its powers under section 5, 6 or 6A in relation to a child of the family and, if so, in what manner, to have regard to all the circumstances of the case including the following matters, that is to say-

(a) the financial needs of the child;

(b) the income, earning capacity (if any), property and other financial resources of the child;

(c) any physical or mental disability of the child;

(d) the standard of living enjoyed by the family before the breakdown of the marriage;

(e) the manner in which he was being and in which the parties to the marriage expected him to be educated;

and so to exercise those powers as to place the child, so far as it is practicable and, having regard to the considerations mentioned in relation to the parties to the  marriage in paragraphs (a) and (b) of subsection (1), just to do so, in the financial position in which the child would have been if the marriage had not broken down and each of those parties had properly discharged his or her financial obligations and responsibilities towards him.

· note also s.8(1) (p.1 of this outline) for maintenance for child of a family during the subsistence of marriage

· same as maintenance during the subsistence of marriage, according to MPPO, the maintenance generally ceases when the child attains 18, except where, for example, education is expected to extend for a few years after 18 (see s.10(3) above)

e. Maintenance Agreement and Variation of Orders

i. In many cases, the parties will be able to arrive at a maintenance agreement, providing the details of the maintenance arrangement for the applicant the child of the family: s.14 & 15 MPPO.

ii. These maintenance agreements may be presented to the court and the court would make consent orders under s. 4, 5 or 6, for the applicant or child of the family accordingly.  It should however be noted that the court will still consider the factors provided in s.7 in making the orders.

iii. The parties may also choose not to ask the court to make the maintenance agreement a consent order and such a maintenance agreement will still be effective under s.15 as a contract.

iv. It is advisable where the applicant does not wish to receive any periodic payment to still obtain a $1/month order, so that he/she may ask the court to increase the amount in the future should the need arise.

v. For more well off parties, they may choose lump sum payment instead of periodic payment (not even the 1/month order).  This is known as clean break, which is common amongst those who could afford paying a lump sum.  The advantage of this is it avoids the hassle of enforcing the periodic payment order, but it loses the flexibility of variation of periodic payment order.

s.11(1)&(2) MPPO

(1) Where the court has made an order to which this section applies, then, subject to the provisions of this section, the court shall have power to vary or discharge the order or to suspend any provision thereof temporarily and to revive the operation of any provision so suspended.
(2) This section applies to the following orders, that is to say-
(a) any order under section 3;
(b) any order made by virtue of section 4(1)(a) or (b) or 4 (2) (b) ;
(c) any order made by virtue of section 5(2)(a) or (b) or 5(4); 
(d) any order made by virtue of section 6(1)(b), (c), (d) or (e) on or after granting a decree of judicial separation; (Amended 69 of 1997 s. 33)
(da) any order made by virtue of section 6A; and (Added 69 of 1997 s. 33)
(e) any order made by virtue of section 8(5), 8(6)(a), (b), (d) or (e) or 8(7)(b).

3.
Custody of and Maintenance for Illegitimate Children

· Illegitimate children are those who are born out of wedlock
· Parental rights and authority
 of an illegitimate child is vested in the natural mother under s.3(1)(c)(i) Guardianship of Minors Ordinance (Cap. 13) (GMO).  For a natural father of a illegitimate child to acquire parental rights and authority, an application under s.3(1)(c)(i) and s.3(1)(d) must be made
s.3(1)(b)-(d) GMO

…
(b) except where paragraph (c) applies, a mother shall have the same rights and authority as the law allows to a father, and the rights and authority of mother and father shall be equal and be exercisable by either without the other; (Amended 17 of 1993 s. 19)
(c) where the minor is illegitimate-
(i) a mother shall have the same rights and authority as she would have by virtue of paragraph (b) if the minor were legitimate;
(ii) a father shall only have such rights and authority, if any, as may have been ordered by a court on an application brought by the father under paragraph (d); (Added 17 of 1993 s. 19)
(d) the Court of First Instance or a judge of the District Court may, on application, where it is satisfied that the applicant is the father of an illegitimate child, order that the applicant shall have some or all of the rights and authority that the law would allow him as father if the minor were legitimate.

-
However, a natural father may have the responsibility of providing maintenance for the illegitimate child without his consent.  The steps are: 1) application of declaration of parentage by the child under s.6(1)(a) Parent and Child Ordinance (Cap.429); 2) application by the mother under s.10(2) GMO

s.6(1)(a) Parent and Child Ordinance
(1) Any person may apply to the court for a declaration that-
(a) a person named in the application is or was in law his parent
s.10(1) GMO

(1) The court may, on the application of either of the parents of a minor (who may apply without next friend) or the Director of Social Welfare, make such order regarding-

(a) the custody of the minor; and

(b) the right of access to the minor of either of his parents, 

as the court thinks fit having regard to the welfare of the minor and to the conduct and wishes of the parents.

(2) The court may as regards a minor, on the application of a person with whom, whether by virtue of an order under subsection (1) or otherwise, custody of the minor lies at law, make in respect of the minor any one or more of the following orders-
(a) an order requiring payment to the applicant by the parent or either of the parents of the minor of such lump sum (whether in one amount or by instalments) for the immediate and non-recurring needs of the minor or for the purpose of enabling any liabilities or expenses reasonably incurred in maintaining the minor before the making of the order to be met, or for both, as the court thinks reasonable having regard to the means of that parent;
(b) an order requiring payment to the applicant by such parent or either of such parents of such periodical sum towards the maintenance of the minor as the court thinks reasonable having regard to the means of that parent;
(c) an order requiring the securing to the applicant by such parent or either of such parents, to the satisfaction of the court, of such periodical sum towards the maintenance of the minor as the court thinks reasonable having regard to the means of that parent;
(d) an order requiring the transfer to the applicant for the benefit of the minor, or to the minor, by such parent or either of such parents, of such property, being property to which the parent is entitled (either in possession or reversion), as the court thinks reasonable having regard to the means of that parent;
(e) an order requiring the settlement for the benefit of the minor, to the satisfaction of the court, of such property, being property to which such parent or either of such parents is so entitled, as the court thinks reasonable having regard to the means of that parent.
· Custody may be granted to persons other than the parents

· For custody under GMO, wish of the child, especially older ones, will be important

· Where appropriate, a maintenance order under s.10(2) may be granted against an illegitimate mother
· Where appropriate, s.10 orders may also be applied in a case of legitimate children (e.g. parents wish to grant guardianship to the child’s grandparents who live with the child in HK while parents reside overseas)
� Such rights and authority: to live with the child and control the child’s day-to-day upbringing; to decide on education; to decide on religion; to make lawful correction; to administer child’s property; to act for the child in legal proceedings; to consent/refuse medical treatment
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