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Family Law: Marriage
1. Marriage

s.40 Marriage Ordinance (Cap. 181)

(1) Every marriage under this Ordinance shall be a Christian marriage or the civil equivalent of a Christian marriage.

(2) The expression "Christian marriage or the civil equivalent of a Christian marriage" implies a formal ceremony recognized by the law as involving the voluntary union for life of one man and one woman to the exclusion of all others.

2. Dissolution of Marriage

a. Void marriage

i. Grounds

s.20(1) Matrimonial Causes Ordinance (Cap. 179)

(1) A marriage which takes place after 30 June 1972 shall be void on any of the following grounds only- 
(a) that it is not a valid marriage under section 27 of the Marriage Ordinance (Cap 181), that is to say- 
(i) the parties to the marriage are within the prohibited degrees of kindred or affinity; or 
(ii) either party is under the age of 16; or 
(iii) the parties have intermarried in disregard of certain requirements as to the formation of marriage; 
(b) that the marriage is otherwise invalid by the law of Hong Kong; 
(c) that at the time of the marriage either party was already lawfully married; 
(d) that the parties are not respectively male and female.
Prohibited degrees of kindred and affinity (see attached)

· adopted child remains in the same prohibited degrees in relation to natural parents and natural relatives

· adopter may not marry adopted person; but no other prohibitions in relation to other adoptive relatives

No homosexual or transsexual marriage is allowed in Hong Kong
b. Voidable Marriage

s.20 Matrimonial Causes Ordinance

(2) A marriage which takes place after 30 June 1972 shall, subject to subsection (3), be voidable on any of the following grounds only- 
(a) that the marriage has not been consummated owing to the incapacity of either party to consummate it; 
(b) that the marriage has not been consummated owing to the wilful refusal of the respondent to consummate it; 
(c) that either party to the marriage did not validly consent to it, whether in consequence of duress, mistake, unsoundness of mind or otherwise; 
(d) that at the time of the marriage either party to the marriage, though capable of giving a valid consent, was suffering, whether continuously or intermittently, from mental disorder within the meaning of the Mental Health Ordinance (Cap 136) of such a kind or to such extent as to be unfitted for marriage; 
(e) that at the time of the marriage the respondent was suffering from venereal disease in a communicable form; 
(f) that at the time of the marriage the respondent was pregnant by some person other than the petitioner.

(4) Without prejudice to subsection (3), the court shall not grant a decree of nullity on the grounds mentioned in subsection (2)(c), (d), (e) or (f) unless the court is satisfied that the proceedings were instituted within 3 years from the date of the marriage. 
(5) Without prejudice to subsections (3) and (4), the court shall not grant a decree of nullity on the grounds mentioned in subsection (2)(e) or (f) unless the court is satisfied that the petitioner was at the time of the marriage ignorant of the facts alleged.
Consummation: first act of sexual intercourse after marriage which is “ordinary and complete” and not “partial and imperfect”

c. Divorce

i. Grounds

s.11 Matrimonial Causes Ordinance

The sole ground for presenting or making a petition or application for divorce shall be that the marriage has broken down irretrievably and proceedings for divorce shall be instituted either-

(a) by a petition for divorce; or 

(b) by an application for divorce.
ii. By Petition

1.
Limits as to time

s.12 Matrimonial Causes Ordinance

(1) Subject to subsection (2), no petition for divorce shall be presented to the court before the expiration of the period of 1 year from the date of the marriage (hereafter in this section referred to as "the specified period").

(2) A judge of the court may, on an application made to him, allow the presentation of a petition for divorce within the specified period on the ground that the case is one of exceptional hardship suffered by the petitioner or of exceptional depravity on the part of the respondent; but in determining the application the judge shall have regard to the interests of any child of the family within the meaning of section 2 of the Matrimonial Proceedings and Property Ordinance (Cap 192) and to the question whether there is reasonable probability of a reconciliation between the parties during the specified period.
· general rule: no divorce in the 1st year

· exception: exceptional hardship or exceptional depravity

· homosexual spouse

· ill health, nervous sensibility, tension resulting in severe emotional or mental stress or breakdown

· hardship, either subjective or reasonable (e.g. spouse committing adultery)

2.
Irretrievable Breakdown


s.11A Matrimonial Causes Ordinance
(1) A petition for divorce may be presented to the court by either party to a marriage. 
(2) The court hearing a petition for divorce shall not hold the marriage to have broken down irretrievably unless the petitioner satisfies the court of one or more of the following facts- 
(a) that the respondent has committed adultery and the petitioner finds it intolerable to live with the respondent; 
(b) that the respondent has behaved in such a way that the petitioner cannot reasonably be expected to live with the respondent; 
(c) that the parties to the marriage have lived apart for a continuous period of at least 1 year immediately preceding the presentation of the petition and the respondent consents to a decree's being granted; 
(d) that the parties to the marriage have lived apart for a continuous period of at least 2 years immediately preceding the presentation of the petition; 
(e) that the respondent has deserted the petitioner for a continuous period of at least 1 year immediately preceding the presentation of the petition.
1st fact

Adultery: consensual sexual intercourse between a married person and a person of the opposite sex, who is not the other spouse, during the subsistence of the marriage

Intolerable to live with: can be caused by other conduct unrelated to the adultery; subjective test

s.15A(3) Matrimonial Causes Ordinance

Where the parties to the marriage have lived with each other for any period or periods after it has become known to the petitioner that the respondent has, since the celebration of the marriage, committed adultery- 

(a) if the length of that period or of those periods together is 6 months or less, their living with each other during that period or those periods shall be disregarded in determining for the purposes of section 11A(2)(a) whether the petitioner finds it intolerable to live with the respondent; but

(b) if the length of that period or of those periods together exceeds 6 months, the petitioner shall not be entitled to rely on that adultery for the purpose of section 11A(2)(a).
2nd fact

Objective test:

Can this petitioner with his or her character and personality, with his or her faults and other attributes, good or bad, and having regard to his or her behaviour during the marriage, reasonably be expected to live with this respondent?
For examples of behaviours, see attached.

s.15A(4) Matrimonial Causes Ordinance

Where the petitioner alleges that the respondent has behaved in such a way that the petitioner cannot reasonably be expected to live with him, but the parties to the marriage have lived with each other for a period or periods after the date of the occurrence of the final incident relied on by the petitioner and held by the court to support his allegation, that fact shall be disregarded in determining, for the purposes of section 11A(2)(b), whether the petitioner cannot reasonably be expected to live with the respondent if the length of that period or of those periods together is 6 months or less.

3rd & 4th facts

Living Apart

s.11C(1) Matrimonial Causes Ordinance

For the purposes of this Part, a husband and wife shall be treated as living apart unless they are living with each other in the same household.
s.15A(5) Matrimonial Causes Ordinance

In considering for the purposes of this Part whether the period during which the parties to a marriage have lived apart has been continuous, no account shall be taken of any period or periods together not exceeding 6 months during which the parties have resumed living with each other, but no period during which the parties lived with each other shall count as part of the period during which the parties to the marriage have lived apart.

* It should be noted these two sections on the meaning of ‘living apart’ aplso apply to s.11B.

5th fact

Desertion:
1) the fact of separation;
2) intention to live apart permanently;
3) absence of consent to the separation by the other spouse;
4) the absence of just or reasonable cause for the separation; and
5) a separation period of at least 1 years immediately preceding the presentation of the petition.

iii.
By Application

s.11B Matrimonial Causes Ordinance

(1) An application for divorce shall be made to the court jointly by both parties to the marriage. 
(2) The court hearing an application for divorce shall not hold the marriage to have broken down irretrievably unless it is satisfied as regards either or both of the following facts- 
(a) that the parties to the marriage have lived apart for a continuous period of at least 1 year immediately preceding the making of the application; and 
(b) that not less than 1 year prior to the making of the application a notice under subsection (3), signed by each of such parties was given to the court and that the notice was not subsequently withdrawn. 
(3) (a) The parties to a marriage may at any time give to the court a written notice signed by each of them of their intention to apply to the court to dissolve their marriage. 
(b) A notice under this subsection shall be in such form as is for the time being specified in rules made under section 54.

iv.
Reconciliation


s.15A(1) Matrimonial Causes Ordinance

If at any stage of proceedings for divorce it appears to the court that there is a reasonable possibility of a reconciliation between the parties to the marriage, the court may adjourn the proceedings for such period, as it thinks fit to enable attempts to be made to effect such a reconciliation.

d. Judicial Separation


s.24 Matrimonial Causes Ordinance

 (1) A petition for judicial separation may be presented to the court by either party to a marriage on the ground that any such fact as is mentioned in section 11A(2) exists, and sections 11C, 15A and 18A shall apply in relation to such a petition as if they apply in relation to a petition for divorce. (Replaced 33 of 1972 s. 16. Amended 29 of 1995 s. 17) [cf. 1969 c. 55 s. 8(2) U.K.] 
(1A) The court hearing a petition for judicial separation shall not be concerned to consider whether the marriage has broken down irretrievably and if it is satisfied on the evidence of any such fact as is mentioned in section 11A(2), it shall, subject to section 18 of the Matrimonial Proceedings and Property Ordinance (Cap. 192), grant a decree of judicial separation.
e. Divorce and Separation

i. Why some would choose separation instead of divorce?

· does not want the other party to remarry

· retain benefits (e.g. pension, housing) which are only available to a marriage

· religious reasons

ii. Can divorce be obtained after separation?

s.13(1) Matrimonial Causes Ordinance

A person shall not be prevented from presenting or making a petition or application for divorce, or the court from granting a decree of divorce, by reason only that the petitioner or an applicant or respondent has at any time, on the same facts or substantially the same facts as those proved in support of the petition or application, been granted a decree of judicial separation or an order under, or having effect as if made under, the Separation and Maintenance Orders Ordinance (Cap 16).

Reference: 

Pegg, Leonard  (1994) Family Law in Hong Kong (3rd ed) Hong Kong: Betterworths, ch.3.

Judiciary’s Guide on Application for Divorce: http://www.info.gov.hk/jud/guide2cs/html/family/index.htm
Family Mediation:

http://www.info.gov.hk/jud/guide2cs/html/mediation/index.htm 

Tutorial

1. You are a social worker serving in a women’s centre.  The following members have come to seek your advice:

a) Chi Mei has been married to her husband for 4 years.   Before they get married Chi Mei has already been pregnant.  Now the son is 4 years of age and Chi Mei’s husband suspects that the son is not his.  Her husband wants to dissolve the marriage.

b) Same as case A above, except now they have been married only for 2 years.

c) Mei Yee, who is 23 years of age, wants to get married with her stepbrother.

d) Wing Han wants to dissolve her marriage with her husband who is sexually impotent.

e) Mui Kwai and Ka Ming both agree to dissolve their marriage, but they have been married only for 6 months.

f) Jing Jing complains that her husband has left her for 13 months and she wants to divorce him.

g) Mei Mei says her husband has a mistress in China, but he still loves her and treats her well.  Can Mei Mei divorce him.

h) Chi Mei in case A wants to know if she can get any maintenance after the marriage.  She is now about 30, and can still work as a secretary, which will earn her around $10000.  And her husband is only earning  $8000.

i) Jing Jing in case F wants also to know if she can have the custody of their child.  The problem is the son is already 13 years of age and wants to live with the father.

1
8

