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Until Death Do Us Part: Euthanasia
I. Definition

Euthanasia is not a legal term, and therefore it has no definitive meaning in law.  For this absence of a legal definition, it has been given very different meanings by different people.

In 2000, the Hong Kong Medical Council (HKMC) amended its Professional Code and Conduct to codify the practice of withdrawing life support from terminally ill patients, under certain conditions (see Appendix).  HKMC defines euthanasia as the "direct intentional killing of a person as part of the medical care being offered", and they thus argues what is allowed by the Code is not euthanasia.  I believe HKMC does this to avoid the negative connotation of the Chinese term for euthanasia  “安 樂 死”.  (For our purpose, we will follow the usage of Western studies to call both euthanasia.)  The proposal triggered a heated debate in the society, and it has now been adopted in the Professional Code and Conduct.    

The terminology that we will adopt is as follows:  

Voluntary euthanasia vs. involuntary euthanasia
Voluntary means with the consent of the patient, while involuntary means without.

Passive and Active Euthanasia
Passive is one caused by omission, and active by act. 

This is a bit different from the one used by HKMC.  What is called ‘euthanasia’ by HKMC is in our terminology ‘active euthanasia’.  There could also be ‘passive euthanasia’ according to our classification.

II. The Law

In law there is no offence of euthanasia as such.   Possible criminal liabilities related to euthanasia are murder and assisting in suicide.

a. Death

i. Brain-stem death http://www.changesurfer.com/BD/Brain.html
· When brain stem http://faculty.washington.edu/chudler/stem.html ceases to function, there can never be spontaneous heartbeat or respiration anymore, the abilities to think, feel and rationalize will also be gone.

· When brain stem death occurs, even if the patient is put on life-support system, cessation of heartbeat, respiration and circulation will follow in a few days time, at most.

ii. Cognitive death (not regarded as death in law)

1. Also known as irreversible coma, persistent vegetative state (PVS).

2. Loss of alert awareness, perception, reasoning, problem-solving, memory, and decision making.

3. Vegetative functions remain as brain-stem is still functioning.


Brain stem death is accepted as conclusive proof of death in law.  Cognitive death is still not regarded as death in law.

b. Murder

s.2 Offences Against the Person Ordinance (Cap.212):

Any person who is convicted of murder shall be imprisoned for life. However, if it appears to the court that a person convicted of murder was under 18 years of age at the time of the offence, the court has a discretion as to whether the person should be sentenced to imprisonment for life or to imprisonment for a shorter term.
i. Elements of the offence:

1. actus reus:
conduct causing the death of the deceased

2. mens rea:
intentional in bringing about the death (regardless of whether motive is benevolent or not)

ii.
Punishment:
life imprisonment

iii. Application:

Act vs. Omission

1. The law draws a distinction between act and omission.
2. Acts are culpable, i.e. murder may be charged if other elements for murder are proved.

3. In the case of omission, no legal liability will be attracted, unless the defendant is under a legal duty to act (e.g. parent and child, doctor and patient).

· Example 1: assuming that the intention to kill existed, a passer-by who pushed a girl into a pond may be guilty of murder as it was an act.

· Example 2: assuming that the intention to kill existed, a passer-by, who did not try to rescue a boy drowning in a pond who could have been rescued fairly easily, did not incur criminal liability for murder as it was a mere omission.
· Example 3: assuming that the intention to kill existed, a father, who did not try to rescue his son, who could have been rescued fairly easily from drowning in a pond, incurred criminal liability for murder for, as a father, he was under a legal duty to act.
c. Active vs. Passive Euthanasia

i. Meaning

1. Active euthanasia refers to the doing of some acts to hasten the death of the deceased.

2. Passive euthanasia refers to the refrain from doing something to hasten or not prevent the death of the deceased (thus omission).

ii. Active euthanasia

1. If a doctor does an act to hasten the death of a patient, he will be guilty of murder, provided he intends to bring about the death.

2. In law the deceased’s consent, or, indeed, request is no defence, the doctor will still be guilty of murder.

3. It is not an uncommon practice for doctors to prescribe pain-killing pills known to have effect of hastening death to terminally ill patients, this can be excused by the fact that the doctor concerned has no intention to kill but only to alleviate pain, in spite of the knowledge of the double effect of the pill.

4. However, if it can be proved that the doctor intends to bring about the death (regardless of whether motive is benevolent or not), she/he may still be guilty of murder.

5. In practice, no charge of murder will be brought against such practice of prescribing pain-killing pills known to hasten death, if the amount is moderate and acceptable to the medical profession. See the amazing reluctance to charge Dr. Jack Kevorkian http://www.finalexit.org/dr.k.html
iii. Passive euthanasia

-
In practice, this refers to the withdrawal/withholding of medical treatment. 

Withdrawal/withholding of medical treatment = omission 

1. Withholding treatment is no doubt an omission.  However, a more difficult point is whether the withdrawal of treatment, which, by definition, involves some act, such as removing a tube or an oxygen mask from the patient, should be classified as an act or omission.

2. If it is an act, the consent of the patient will not excuse the criminal liability of the doctor.

3. If it is an omission, the refusal to treatment by the patient would be sufficient to negate the doctor’s duty to act under a doctor-patient relationship, and the withdrawal will incur no criminal liability on the part of the doctor.

4. In recent years, the withdrawal is generally accepted by court as omission.
Any legal duty to act?

1. As we have seen, in a charge of murder, a doctor’s omission to treat is as culpable as an act, because a doctor, in relation with her/his patient, is under a duty to act.

2. However, the common law also provides that no medical treatment should be administered without the consent of the patient, or it will be assault.

3. The law, thus, accepts that when a patient refuses treatment or consents to non-treatment (these two are the same), a doctor will cease to have a legal duty to act, which has come to an end upon the refusal or consent.  Omission on the part of the doctor is then justified, and she/he would not be guilty of murder.

Who can consent?

1. Conscious patient’s refusal of treatment (or consent to non-treatment) that is unequivocal must be respected. (cf. HKMC Code)
2. In case where the patient is unconscious, it is more controversial.
3. A dying patient may prepare an advance directive or living will to signify his/her consent to non-treatment should she/he falls into coma.  For an sample see: http://www.ves.org.uk/Deb_LivWill.html
4. In some countries, the patient may appoint a proxy who is to give the consent for non-treatment on the behalf of the patient when the patient falls into unconsciousness.  However in English common law, which the HK law follows, no proxy is allowed to do that(.  
5. For a minor (someone under 18), her/his parents have the right to consent to receiving or not receiving medical treatment, but others (e.g. doctor, relatives, social worker) could challenge the parents’ decision by application to court.
In a 1994 HK case (Re C (a minor) (wardship: medical treatment) [1994] 1 HKLR 60), a 15-day-old girl, who was born with an extra rudimentary lung, suffered from cyanosis (turning into blue due to a lack of oxygen).  There was evidence that if surgical operation was taken to remove the extra lung, she would survive, but with a shorter life expectancy and mental incapacity (as a result of death of certain brain cells caused by the lack of oxygen).  Her parents refused to consent to the operation.  The hospital applied to court and the court ordered the operation to be carried out.  The operation was successful and the girl survived. 

Special Cases where adult patient become incapacitated to give consent

1. In law, for adult patient, only the patient could give the consent.  Even immediate relatives could not consent on the patient’s behalf.

Doctor may decide for the unconscious patient in certain cases

2. To withdraw or withhold life-prolonging treatment (refers to all treatment which has the potential to postpone the patient’s death and includes cardiopulmonary resuscitation (CPR), artificial ventilation, specialised treatments for particular conditions such as chemotherapy, antibiotics when given for a potentially life-threatening infection and artificial nutrition and hydration): 

· These are cases where the death of the patient is imminent (some call this cases where treatment is futile).

· If the doctor considers such withdrawal/withholding to be in the best interests of an unconscious patient, the doctor may do so without the consent of the patient.

In an 1996 English case of Re R (Adult: Medical Treatment) [1996] 2 FLR 9955 R was 23 years old and had been born with a serious malformation of the brain and cerebral palsy. He also developed severe epilepsy, had profound learning disability and had not developed any formal means of communication or any consistent interactions with his social environment. He was unable to walk, was believed to be blind and deaf and had a range of other health problems. In the expert clinical evidence provided, it was stated that R was believed to be operating cognitively and neurologically at the level of a newborn infant.  The health care team and the parents were in agreement that should R have a further life-threatening crisis, cardiopulmonary resuscitation or antibiotics should not be provided as such treatment would not provide a benefit to him. This assessment of R’s best interests was challenged by a third party and so the High Court was asked to consider the case. The Court dismissed the appeal. It made clear, however, that decisions should be made on the basis of whether a particular treatment would confer a benefit on the patient - taking account of both medical factors and whether the treatment was able to provide a reasonable quality of life for the patient - rather than a blanket decision to provide no treatment.

(Source: British Medical Association (2000) Withdrawing and Withholding Life-Prolonging Treatment: Guidance for Decision-Making; available online: http://www.bmjpg.com/withwith/contents.htm)
3.
To withdraw or withhold artificial nutrition and hydration (refers specifically to those techniques for providing nutrition or hydration which are used to bypass a pathology in the swallowing process, e.g. nasogastric tubes, tube feeding):

· These are cases where death is not imminent (sometimes patients are in a persistent vegetative state (PVS)).

· Court declaration is necessary even if the doctor considers such withdrawal or withholding to be in the best interests of the patient.

In Airedale NHS Trust v. Bland [1993] 1 All ER 821, doctors and family members all agreed to withdraw artificial nutrition and hydration for Bland, an adult victim, who was in a persistent vegetative state (PVS) (thus unable to give consent).  They applied to court for a declaration that it was legal for the doctors, after coming to the conclusion that the withdrawal would serve the best interests of Bland, to withdraw such artificial nutrition and hydration.  The House of Lords (highest court in England) granted the application because, if the continuance of intrusive life-support system was, in competent and responsible medial opinion, not in the best interests of a PVS patient, the doctor had no duty to maintain the patient’s life (withdrawal as a form of omission thus justified). The court further maintained that such cases should be referred to court for declaration, rather than doctors making decisions by themselves, until, perhaps years later, when a body of experience had developed and other effective mechanisms for decision making had been put in place.  

d. Assisting Suicide

Doctor will incur criminal liability for assisting suicide if he/she provides assistance (e.g. killing pills) in the patient’s suicide.

Offences Against the Person Ordinance (Cap. 212, Laws of Hong Kong)

s.33A Suicide ceases to be a crime

The rule of law whereby it is a crime for a person to commit suicide is hereby abrogated.

s.33B Criminal liability for complicity in another’s suicide

(1) A person who aids, abets, counsels or procures the suicide of another, or an attempt by another to commit suicide, shall be guilty of an offence triable upon indictment and shall be liable on conviction to imprisonment for 14 years.

In the UK, where the law on assisting suicide is the same as HK, a patient who is suffering from terminal illness applied to court to force the state department responsible for prosecution to make clear whether they will prosecute her husband if her husband helps her kill herself. The High Court ruled that she has “a right to live with dignity, not die with dignity”. Her case is now appealed to the House of Lords (the final court of appeal in UK)  http://uk.fc.yahoo.com/e/euthanasia.html 
III. Should active voluntary euthanasia be legalized?

FOR

1. Everyone has a right to determine her/his life, including when to end it.

2. The pain suffered by a terminally ill patient could be quite unendurable. It would be cruel to prolong it if the patient wants to die rather than to endure it.

3. If we cannot live with dignity in the terminal stage of our illness (e.g. loss of consciousness, reasoning or bodily functions, etc.), we should be allowed to die with dignity.

4. Since passive voluntary euthanasia is available, it is hypocritical not to also allow active voluntary euthanasia.  Moreover, in some cases of passive voluntary euthanasia, the patient would not die soon enough after the withdrawal of life support system.  It would be cruel to make them subject to the ordeal of starving to death.

5. If stringent procedure is followed (e.g. patient must have requested repeatedly, 2nd medical opinion must be sought, etc.), there would be no chance of abuse (i.e. killing those who don't want to die). Life is sacred and we have no right to end it unnaturally. 

AGAINST

1. Life is sacred and we have no right to end it unnaturally.

2. Pain and suffering has meaning in themselves, as we are all part of God's divine plan. 

3. We owe it to those with whom we have a special relationship (e.g. husband, wife, parents, sons and daughters) to live until natural death. 

4. Pain and suffering has meaning in themselves as we will live a better next life, upon reincarnation for what we suffer in the present life. 

5. You may have a right to kill yourself but there should be no duty for others to assist you. 

6. If we think the terminally ill should be allowed to die, we may in the future agree to the killing of those who are a burden to the society's resources. (slippery-slope or wedge argument) 

7. Technology advances at an unprecedented pace, you can never be sure if the illness is really incurable. 

8. Doctors may encourage patients to die to cover up their mistakes in the medical treatment.

9. To allow euthanasia would discourage medical advance in curing currently incurable illness.
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Ch.1 “Euthanasia Under the Criminal Law”* (quite a difficult chapter on the substantive law) & 

Ch.4 “The Euthanasia Debate”** (very informative, covers all the basic arguments)    

Some interesting websites:

The Voluntary Euthanasia Society (UK) http://www.ves.org.uk
British Medical Association (2000) Withholding and Withdrawing Life-Prolonging Medical Treatment: Guidance for Decision Making http://www.bmjpg.co.uk/withwith/contents.htm (This is the British Medical Association’s guidance on euthanasia; compare it to the Code of Conduct prepared by the Hong Kong Medical Council and you will know what a lousy job HKMC has done!)

Appendix 1:

When would euthanasia become murder?

	
	Doctor injecting lethal drugs
	Doctor prescribing pain-relieving drugs known to hasten death
	Doctor

Withdrawing/withholding treatment


	Consent 
	Y/N

	Y/N

	Y
	N

	Act
	Y
	Y


	-
	-

	Culpable Omission (due to a duty to act)
	-
	-


	N

	Y


	Intention
	Y

	Y

	N

	Y

	Y


	Murder
	Y
	Y

	N
	N
	Y


Special Cases where Patient is Incapacitated to Give Consent 

	
	Death Imminent
	Death not Imminent

	Is the withholding/ withdrawal in the best interests of the patient, according to genuine medical opinion? 
	Y
	N
	Y
	N

	Culpable Omission (due to a duty to act)
	N
	Y
	N


	Y

	Court Declaration necessary?
	N
	Would not be granted
	Y
	Would not be granted

	
	
	
	
	

	Intention

	Y
	Y
	Y
	Y

	Murder
	N
	Y
	N
	Y


Legend: Y = Yes, N = No, - = Not Applicable, Y/N = Yes or No.

Tables by Sin Wai Man ( 2000

Appendix 2:

Professional Code and Conduct

Source: The Medical Council of Hong Kong (2000) Newsletter Issue No.4 May 2000

	Revised new sections

	 

	26.
	Care for the terminally ill 

26.1[image: image1.png]



Where death is imminent, it is the doctor's responsibility to take care that a patient dies with dignity and with as little suffering as possible. The rights of the terminally ill patients for adequate symptom control should be respected. This includes problems arising from physical, emotional, social and spiritual aspects. 
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Euthanasia is defined as "direct intentional killing of a person as part of the medical care being offered". The Council does not support this practice which is illegal and unethical. 
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The withholding or withdrawing of artificial life support procedures for a terminally ill patient is not euthanasia. Withholding/withdrawing life sustaining treatment taking into account the patient's benefits, wish of the patient and family, when based upon the principle of the futility of treatment for a terminal patient, is therefore legally acceptable and appropriate. 
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It is important that the rights of the terminally ill patient or his relatives be respected and that their views be solicited. The decision of withholding or withdrawing life support should have sufficient participation of the patient himself, if possible, and his immediate family, who should be provided with full information relating to the circumstances and the doctor's recommendation. 
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Doctors should exercise careful clinical judgement and whenever there is disagreement between doctor and patient or between doctor and relatives, the matter should be referred to the ethics committee of the hospital concerned or relevant authority for advice. In case of further doubt, direction from the court may be sought, as necessary. 
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Doctors may seek further reference from the Hospital Authority, the Hong Kong Medical Association and the relevant colleges of the Hong Kong Academy of Medicine. 




Appendix 3

Legalization of Active Euthanasia in the Netherlands

A doctor can carry out active euthanasia in the Netherlands, provided that the following guidelines are strictly followed.

Section 293(2) of the Dutch Criminal Code

1. Be convinced the patient's request was voluntary, well-considered and lasting.

2. Be convinced the patient was facing unremitting and unbearable suffering.

3. Have informed the patient about their situation and prospects.

4. Have reached the firm conclusion with the patient that there was no reasonable alternative solution.

5. Have consulted at least one other independent physician, who has examined the patient and formed a judgement about the above points.

6. Terminate the life in a medically appropriate fashion. 







( Some writers argue since the general common law regarding proxy is that the authority given to a proxy ceases automatically upon the falling into unconsciousness of the principal, proxy may not consent for an unconscious principal, i.e. the patient.  However, it may be argued that the general law is not applicable to a proxy appointed with unconsciousness of the principal in contemplation, and, indeed, appointed to overcome the unconsciousness.  If so, proxy may consent for the unconscious patient.  No case on this has been heard by court yet.


� Treated as omission in law.


� Consent or not is not important here, as it will not excuse an act.


� Same as n.2 above.


� Since there is consent, the omission is not culpable, as the doctor ceases to be under a legal duty to act.


� Since there is no consent, the omission is culpable, as a doctor is under a legal duty to act.


� As a doctor must know the consequence of this conduct, intention to kill can easily be proved.


� Generally, treated as without intention in law.  But in rare cases where intention is present, murder can be found.


� Same as n.7 above.


� Same as n.6 above.


� Same as n.6 above.


� If the intention is to assist the patient to commit suicide, the doctor may alternatively be charged for assisting suicide.


� Presumed to be present for easy illustration.
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