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1.
Introduction


Traditionally the law has treated the family as a special venue where it would seldom intervene.  The family and its domicile -the home - are viewed as one's own castle.  Treating the home as a private realm as distinct from the public realm gives rise to one interesting consequence.  In certain instances greater freedom is afforded to the private sphere by the law e.g. it is much more difficult to search without warrant a person's home than to search a person's bag in the public.  But, on the other hand, the law's reluctance to intrude into the private sphere has caused great hardship to the less powerful parties in a family, namely, in most cases, wives and children.  Criminological researches have shown that in families where the decision making power is non-egalitarian, domestic violence is most rampant.  


In the literature, there is no uniform definition for domestic violence, but, generally, it is used to refer to wife abuse (or spouse abuse) and child abuse.  Wife abuse is covered in this lecture and child abuse in the next.  

2.
Wife Abuse (Spouse abuse)


2.1
Types of Abuse
  



-
physical abuse



-
emotional or psychological abuse



-
sexual abuse


2.2
Legal remedies



2.2.1
Criminal Law




-
physical abuse





s40 Offences Against the Person Ordinance (Cap 212) (OATPO):




Any person who is convicted of a common assault shall be guilty of an offence triable either summarily or upon indictment, and shall be liable to imprisonment for 1 year.




Consists of 2 elements





a)
battery






actus reus: application of unlawful force to the body of another






mens rea: intentional or reckless





b)
assault






actus reus: an act, which causes the victim to apprehend immediate and unlawful personal violence






mens rea: same as battery





s39 OATPO

Any person who is convicted of an assault occasioning actual bodily harm shall be guilty of an offence triable upon indictment, and shall be liable to imprisonment for 3 years.




s19 OATPO

Any person who unlawfully and maliciously wounds or inflicts any grievous bodily harm upon any other person, either with or without any weapon or instrument, shall be guilty of an offence triable upon indictment, and shall be liable to imprisonment for 3 years.

S17 OATPO

Any person who-
(a) unlawfully and maliciously, by any means whatsoever, wounds or causes any grievous bodily harm to any person; or
(b) shoots at any person; or
(c) by drawing a trigger or in any other manner, attempts to discharge any kind of loaded arms at any person,
with intent in any of such cases to maim, disfigure, or disable any person, or to do some other grievous bodily harm to any person, or with intent to resist or prevent the lawful apprehension or detainer of any person, shall be guilty of an offence triable upon indictment, and shall be liable to imprisonment for life.



-
emotional or psychological abuse





-
generally no remedies under criminal law except when argued as assault (not battery)




-
sexual abuse





s118 Crimes Ordinance (CO)
(1) A man who rapes a woman shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for life.
(2) (2) A man who induces a married woman to have sexual intercourse with him by impersonating her husband commits rape.
(3) A man commits rape if-
(a) he has unlawful sexual intercourse with a woman who at the time of the intercourse does not consent to it; and
(b) at that time he knows that she does not consent to the intercourse or he is reckless as to whether she consents to it.
(4) It is hereby declared that if at a trial for a rape offence the jury has to consider whether a man believed that a woman was consenting to sexual intercourse, the presence or absence of reasonable grounds for such a belief is a matter to which the jury is to have regard, in conjunction with any other relevant matters, in considering whether he so believed.
(5) In relation to such a trial as is mentioned in subsection (4) which is a trial in the District Court or a summary trial before a magistrate or in a juvenile court, references to the jury in that subsection shall be construed as references to the District Court, the magistrate or the juvenile court, as the case may be.




actus reus: sexual intercourse





mens rea: the rapist knows the victim does not consent or is reckless as to whether the victim consents





Note: Before 1991, a husband cannot be guilty of raping his wife.  The case law at that time held that spouses' autonomy to one's own sex was given up upon marriage.  That is a wife may not say no to a husband's demand for sex and her consent to sexual intercourse with the husband is presumed.  Thus a non-consensual sexual intercourse, which would be a criminal offence if it is within the public realm (i.e. outside family), is justified in law for it is within the sacred domain of the private realm - the family.  In 1991, this marital rape exemption is abrogated by an English case R v R (1991), which is confirmed in HK since July 2002 by s.117(1B): 





(1B) For the avoidance of doubt, it is declared that for the purposes of sections 118, 119, 120 and 121 and without affecting the generality of any other provisions of this Part, "unlawful sexual intercourse" (非法性交、非法的性交) does not exclude sexual intercourse that a man has with his wife. (Added 23 of 2002 s. 11)




indecent assault





s122 CO
(1) Subject to subsection (3), a person who indecently assaults another person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.
(2) A person under the age of 16 cannot in law give any consent which would prevent an act being an assault for the purposes of this section.
(3) A person is not, by virtue of subsection (2), guilty of indecently assaulting another person, if that person is, or believes on reasonable grounds that he or she is, married to that other person.
(4) A woman who is a mentally incapacitated person cannot in law give any consent which would prevent an act being an assault for the purposes of this section, but a person is only to be treated as guilty of indecently assaulting a mentally incapacitated person by reason of that incapacity to consent, if that person knew or had reason to suspect her to be a mentally incapacitated person.





s.117 (3) CO





"mentally incapacitated person" (精神上無行為能力的人) means a mentally disordered person or a mentally handicapped person (within the meaning of the Mental Health Ordinance (Cap 136)) whose mental disorder or mental handicap, as the case may be, is of such a nature or degree that that person is incapable of living an independent life or guarding himself against serious exploitation, or will be so incapable when of an age to do so



-
Note: The criminal justice system however has been criticized for failing, in practice, to afford the proper protection afforded by the law to women, in general, and, wives as domestic violence's victims, in particular.  Feminists criticized that as the actual operation of the system is in the hands of men who share the patriarchal values of the abusers, they tend, consciously or subconsciously, to treat the abusers leniently when they are called upon to exercise their discretion.  Examples of this include: a police officer called to a scene of physical violence may tend to persuade the parties to reconcile, the police may choose not to prosecute a certain "weak" case, the judge may not believe the evidence of a woman who could not live up to the image of a chaste woman (e.g. prostitute or has an affair with another man). 



2.2.2
Civil remedies





physical abuse  





-
damages for assault, battery and false imprisonment





emotional and psychological abuse





-
no separate remedies but there may be assault





sexual abuse





-
no separate remedies but there may be physical abuse at the same time



2.2.3
Domestic Violence Ordinance (DVO)





Preventive in nature (cf. criminal law which is





 punitive in nature)





DVO attached





points to note




-
s2
marriage and matrimonial home





-
s3 
non-molestation Order & exclusion Order





-
molest: "The word molest has a wide meaning.  There must be an intention to cause distress or harm.  It includes pestering, causing trouble, vexing, annoying and putting to inconvenience.  It covers any form of assault and physical interference and such behaviour as imposing one's society on the other party, intercepting her in the street, following her, shouting obscenities, sending her abusive letters, repeatedly telephoning her, or any other form of harassment that calls for the court's intervention."  





-
as "molest", the triggering event for the granting of these 2 orders, is defined so wide, all the 3 types of abuse are covered by the 2 order





-
s5
power of arrest





-
s6 & s7
duration of orders

Tutorial 

1.
Ka Ming and Mui Kwai have been married for 5 years.  In the first 3 years of their marriage, everything was well.  Ka Ming bought a container truck for his job as a driver across the border and Mui Kwai gave birth to two children while maintaining her work in a textile factory.  However, the hegemonic masculine culture began to take its toll in Ka Ming 2 years ago.  Upset with comments from other drivers that he could not even provide for his wife and had to ask her to work, he threatened in the name of love that she had to give up her job.  Also in the name of love, she complied.  However, after assuming the role of housewife, Mui Kwai's confidence in herself began to dwindle.  She became more and more compliant.  And, he became more and more violent.  


Mui Kwai finally gathered enough courage to come to your centre.  There were obvious bruises on her face.  She also complained of being constantly insulted by Ka Ming.  She had also been unwilling to have sex with him, but had to submit for he threatened to leave the family.  However, no physical force was used in obtaining her "consent".





