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1. Definition

i. Disability 


S.2(1)
 "disability" (殘疾), in relation to a person, means-

(a) total or partial loss of the person's bodily or mental functions;

(b) total or partial loss of a part of the person's body;

(c) the presence in the body of organisms causing disease or illness;

(d) the presence in the body of organisms capable of causing disease or illness;

(e) the malfunction, malformation or disfigurement of a part of the person's body;

(f) a disorder or malfunction that results in the person learning differently from a person without the disorder or malfunction; or

(g) a disorder, illness or disease that affects a person's thought processes, perception of reality, emotions or judgment or that results in disturbed behaviour,

and includes a disability that-

(i) presently exists;

(ii) previously existed but no longer exists;

(iii) may exist in the future; or

(iv) is imputed to a person

*
Thus a mentally incapacitated person is protected under this ordinance.

ii.
Associate

s.2(1)

"associate" (有聯繫人士), in relation to a person, includes-

(a) a spouse of the person;

(b) another person who is living with the person on a genuine domestic basis;

(c) a relative of the person;

(d) a carer of the person; and

(e) another person who is in a business, sporting or recreational relationship with the person;

"carer" (照料者) includes-

(a) the Director of Social Welfare;

(b) any officer of the Social Welfare Department authorized in writing by the Director of Social Welfare;

(c) any person specified in Schedule 1

S.2(7)

For the purposes of section 6(c), references in this Ordinance to-

(a) a person with a disability (or words to the like effect) shall be construed to mean a person (and whether or not he has a disability) with an associate with a disability;

(b) a person without a disability (or words to the like effect) shall be construed to mean a person without an associate with a disability.

s.2(8)

(8) For the purposes of any of the provisions of sections 22, 23, 37, 38, 39, 46 and 47, references to a person with a disability (or words to the like effect) shall be construed to include a person (and whether or not he has a disability) with an associate with a disability.

So are social workers included?  On the face of it, no.  But, it could be argued that the use of the word “includes” indicates the lists are not meant to be exhaustive.  And, thus, social workers caring for disabled persons are “associates”.  The Equal Opportunities Commission takes a similar view in its Report on Case Study on Kowloon Bay Health Centre:  http://www.eoc.org.hk/CE/investigation/index.htm 

2. Unlawful Conducts

A. Harassment 

i.
Definition

S.2(6)

For the purposes of this Ordinance, a person (howsoever described) harasses another person if that first-mentioned person engages in unwelcome conduct (which may include an oral or written statement) on account of that second-mentioned person's disability, or on account of the disability of an associate of that second-mentioned person, in circumstances in which a reasonable person, having regard to all the circumstances, would have anticipated that the second-mentioned person would be offended, humiliated or intimidated by that conduct.

ii. Application

a. Employment-related

Note especially:

1. By potential employer vs. potential employee: ss(1)

1. By employer vs. employee: ss.(2)

1. By co-worker or potential co-worker against co-worker or potential co-worker: ss.(3)
1. By employee or potential employee vs. employer or potential employer: ss.(11)
s.22

(1) It is unlawful for a person, in relation to employment by him at an establishment in Hong Kong, to harass a person with a disability who is seeking to be employed by the first-mentioned person.

(2) It is unlawful for a person, in the case of a person with a disability employed by him at an establishment in Hong Kong, to harass that second-mentioned person.

(3) It is unlawful for a person who is employed by another person at an establishment in Hong Kong to harass a third person with a disability who is seeking to be, or who is, employed by that second-mentioned person.

(11) It is unlawful for a person who is seeking to be, or who is, employed by a person with a disability at an establishment in Hong Kong to harass that person.

b. Education-related

s.37

(1) It is unlawful for a student of an educational establishment, or a person who is, or is a member of, the responsible body for an educational establishment, as the case may be, to harass a person with a disability who is seeking to be, or who is, a student of that educational establishment.

(2) It is unlawful for a person who is a member of the staff of an educational establishment to harass a person with a disability who is seeking to be, or who is, a student of that educational establishment.

(3) It is unlawful for a person who is seeking to be, or who is, a student of an educational establishment to harass a person with a disability-

(a) who is, or is a member of, the responsible body for; or

(b) who is a member of the staff of,

the establishment.

· Student or member of the responsible body vs. student or potential student: ss(1)

· Member of staff vs. student or potential student: ss.(2)

· Student or potential student vs. member of responsible body or member of staff: ss.(3)

c. Provision of goods, services and facilities

s.38

(1) It is unlawful for a person who, whether for payment or not, provides goods, services or facilities, to harass another person with a disability who wants to acquire the goods or services or to make use of the facilities.

(2) It is unlawful for a person to-

(a) interfere with the provision of goods, services or facilities to another person with a disability; or

(b) prevent or to attempt to prevent another person who, whether for payment or not, provides goods, services or facilities, or wishes to provide goods, services or facilities from providing those goods, services or facilities to a third person with a disability.

d. Others

s.39

(1) It is unlawful for a person, in relation to premises managed by him, to harass a person with a disability occupying the premises.

B. Discrimination


i.
Definition

S.6

A person discriminates against another person in any circumstances relevant for the purposes of any provision of this Ordinance if-

(a) on the ground of that other person's disability he treats him less favourably than he treats or would treat a person without a disability;

(b) he applies to that other person a requirement or condition which he applies or would apply equally to a person without a disability but-

(i) which is such that the proportion of persons with a disability who can comply with it is considerably smaller than the proportion of persons without a disability who can comply with it;

(ii) which he cannot show to be justifiable irrespective of the disability or absence of the disability of the person to whom it is applied; and

(iii) which is to that person's detriment because he cannot comply with it; or

(c) on the ground of the disability of an associate of that other person he treats him less favourably than he treats or would treat a person without such a disability.

S.9

For the purposes of this Ordinance, a discriminator discriminates against another person on the ground of that other person's disability if the discriminator treats that other person less favourably because of-

(a) the fact that other person is accompanied by, or possesses a palliative or therapeutic device or auxiliary aid that is used by that other person; or

(b) any matter related to that fact, whether or not it is the discriminator's practice to treat less favourably any person who is accompanied by, or is in possession, and is the user, of such a palliative or therapeutic device or auxiliary aid.

S.10

For the purposes of this Ordinance, a discriminator discriminates against another person on the ground of that other person's disability if the discriminator treats that other person less favourably because of-

(a) the fact that other person is accompanied by-

(i) an interpreter;
(ii) a reader;
(iii) an assistant; or

(iv) a carer, who provides interpretive, reading or other services to that other person because of the disability; or

(b) any matter related to that fact, whether or not it is the discriminator's practice to treat less favourably any person who is accompanied by such-

(i) an interpreter;

(ii) a reader;

(iii) an assistant; or

(iv) a carer.

ii. Application

a.
Education related

s.24

(1) Subject to subsections (3), (4) and (5), it is unlawful for an educational establishment to discriminate against a person with a disability-

(a) by refusing or failing to accept that person's application for admission as a student; or

(b) in the terms or conditions on which it is prepared to admit that person as a student.

(2) Subject to subsections (3), (4) and (5), it is unlawful for an educational establishment to discriminate against a student with a disability-

(a) by denying that student's access, or limiting that student's access, to any benefit, service or facility provided by the educational establishment;

(b) by expelling that student; or

(c) by subjecting that student to any other detriment.

(3) Subsections (1) and (2) shall not apply to an educational establishment which discriminates against a person with a disability in respect of admission to an educational establishment established wholly or primarily for students who have a particular disability where that person does not have that particular disability.

(4) Subsections (1) and (2) shall not apply to an educational establishment which refuses or fails to accept a person's application for admission as a student at an educational establishment where that person, if admitted as a student by the educational establishment, would require services or facilities that are not required by students who do not have a disability and the provision of which would  impose unjustifiable hardship on the educational establishment.

(5) Subsections (1) and (2) shall not apply to an educational establishment which discriminates against a person with a disability-

(a) if that person is not reasonably capable of performing the actions or activities reasonably required by the educational establishment in relation to students at that educational establishment; or

(b) if the students who participate in or are to participate in those actions or activities are selected by a method which is reasonable on the basis of their skills and abilities relevant to those actions or activities and relative to each other.

b. Employment related

· ss(1) is employer vs. potential employee

· ss(2) is employer vs. employee

s.11

(1) It is unlawful for a person ("the employer"), in relation to employment by him at an establishment in Hong Kong, to discriminate against another person with a disability-

(a) in the arrangements the employer makes for the purpose of determining who should be offered that employment;

(b) in the terms on which the employer offers that other person that employment; or

(c) by refusing or deliberately omitting to offer that other person that employment.

(2) It is unlawful for the employer, in the case of a person with a disability employed by him at an establishment in Hong Kong, to discriminate against that person-

(a) in the way he affords that person access to opportunities for promotion, transfer or training, or to any other benefits, services or facilities, or by refusing or deliberately omitting to afford that person access to them; or

(b) in the terms of employment he affords that person; or

(c) by dismissing that person, or subjecting him to any other detriment.

· Genuine occupational qualification as an exception 


s.12


(1) In relation to discrimination-

(a) section 11(1)(a) or (c) shall not apply to any employment where being a person without a 
disability is a genuine occupational qualification for the job;

(b) section 11(2)(a) shall not apply to opportunities for promotion or transfer to, or training for, such employment.

(2) Section 11(1)(a) and (c) and (2)(c) shall not apply to an employer who discriminates against a person with a disability, if taking into account –

(a) the person's past training, qualifications and experience relevant to the particular employment;

(b) where the person is already employed by the employer, the person's performance as an employee; and

(c) all other relevant factors that it is reasonable to so take into the account, the reason because of the person's disability-

(i) would be unable to carry out the inherent requirements of the particular employment; or

(ii) would, in order to carry out those requirements, require services or facilities that are not required by persons without a disability and the provision of which would impose an unjustifiable hardship on the employer.

c. Access to premises

· Note this is relevant to the Kowloon Bay case

s.25

(1) Subject to subsection (2), it is unlawful for a person to discriminate against another person with a disability-

(a) by refusing to allow that other person access to, or the use of, any premises that the public or a section of the public is entitled or allowed to enter or use (whether for payment or not);

(b) in the terms or conditions on which the first-mentioned person is prepared to allow that other person access to, or the use of, any such premises;

(c) in relation to the provision of means of access to such premises;

(d) by refusing to allow that other person the use of any facilities in such premises that the public or a section of the public is entitled or allowed to use (whether for payment or not);

(e) in the terms or conditions on which the first-mentioned person is prepared to allow that other person the use of any such facilities; or

(f) by requiring the other person to leave such premises or cease to use such facilities.

(2) Subsection (1) shall not apply to a person who discriminates against another person with a disability in relation to the provision of access to premises if-

(a) the premises are so designed or constructed as to be inaccessible to a person with a disability; and

(b) any alteration to the premises to provide such access would impose unjustifiable hardship on the first-mentioned person who would have to provide that access.

d. Provision of goods, services and facilities

s.26

(1) Subject to subsection (2), it is unlawful for a person who, whether for payment or not, provides goods, services or facilities, to discriminate against another person with a disability-

(a) by refusing to provide that other person with those goods, services or facilities;

(b) in the terms or conditions on which the first-mentioned person provides that other person with those goods, services or facilities; or

(c) in the manner in which the first-mentioned person provides that other person with those goods, services or facilities.

(2) Subsection (1) shall not apply to a person who discriminates against another person with a disability if-
(a) the provision of the goods, services or facilities would impose unjustifiable hardship on the person who would have to provide those goods, services or facilities; and
(b) in the case of the facilities described in paragraphs (c), (d), (e) or (f) of section 27 (or facilities of a like nature to the facilities so described) and to the extent that those facilities are physical in nature, those facilities are so designed or constructed as to be inaccessible to a person with a disability.

s.27

The following are examples of the services and facilities referred to in section 26-
(a) access to and use of any place which members of the public or a section of the public are permitted to enter;
(b) accommodation in a hotel, guesthouse or other similar establishment;
(c) facilities by way of banking or insurance or for grants, loans, credit or finance;
(d) facilities for education, including the conduct of public examinations;
(e) facilities for entertainment, recreation or refreshment;
(f) facilities for transport or travel;
(g) the services relating to transport or travel;
(h) the services relating to telecommunications;
(i) the services of any profession or trade;
(j) the services of-
(i)-(ii) (Repealed 78 of 1999 s. 7)
(iii) any department of the Government; or
(iv) any undertaking by or of the Government.

C.
Vilification

*
This is again relevant to the Kowloon Bay case.

· S.46 is for villification, which only attracts civil iability, but s.47 for serious villification is a criminal offence.

s.46
(1) It is unlawful for a person, by any activity in public, to incite hatred towards, serious contempt for, or severe ridicule of, another person with a disability or members of a class of persons with a disability.

(2) Nothing in this section renders unlawful-

(a) a fair report of an activity in public;

(b) an activity in public being a communication for the distribution or dissemination of any matter comprising a publication which is subject to a defence of absolute privilege in proceedings for defamation; or

(c) an activity in public done reasonably and in good faith, for academic, artistic, scientific or research purposes in the public interest, including discussions about and expositions of any matter.

(3) In this section and section 47, "activity in public" (公開活動) includes-

(a) any form of communication to the public, including speaking, writing, printing, displaying notices, broadcasting, screening and playing of tapes or other recorded material;

(b) any conduct (not being a form of communication referred to in paragraph (a)) observable by the public, including actions and gestures and the wearing or display of clothing, signs, flags, emblems and insignia;

(c) the distribution or dissemination of any matter to the public.

· S.47 is for ‘serious villification’ and it is a criminal offence

s.47 

A person who, by any activity in public, incites hatred towards, serious contempt for, or severe ridicule of, another person with a disability or members of a class of persons with a disability which include-

(a) threatening physical harm towards, or towards any premises or property of, that second-mentioned person or the members of that class of persons or the premises or property of any other person to which that second-mentioned person or the members of that class of persons have access; or

(b) inciting others to threaten physical harm towards, or towards any premises or property of, that second-mentioned person or the members of that class of persons or the premises or property of any other person to which that second-mentioned person or the members of that class of persons have access,

commits an offence and is liable to a fine at level 6 and to imprisonment for 2 years.

3. Exceptions


Positive Discrimination

s. 50


Nothing in Part III, IV or V shall render unlawful an act that is reasonably intended to-

(a) ensure that persons with a disability have equal opportunities with other persons in circumstances in relation to which a provision is made by this Ordinance;

(b) afford persons with a disability or a particular disability, goods or access to services, facilities or opportunities to meet their special needs in relation to-

(i) employment, education, clubs or sport;

(ii) the provision of premises, goods, services or facilities; or

(iii) their capacity to live independently;

(c) afford persons with a disability or a particular disability, grants, benefits or programmes, whether direct or indirect, to meet their special needs in relation to-

(i) employment, education, clubs or sport;

(ii) the provision of premises, goods, services or facilities; or

(iii) their capacity to live independently.

3A.
Vicarious Liability

s.44 Instruction to discriminate

It is unlawful for a person-
(a) who has authority over another person; or
(b) in accordance with whose wishes that other person is accustomed to act,
to instruct him to do any act which is unlawful by virtue of Part III or IV, or procure or attempt to procure the doing by him of any such act.

s.45 Pressure to discriminate

(1) It is unlawful to induce, or attempt to induce, a person to do any act which contravenes Part III or IV by-
(a) providing or offering to provide him with any benefit, service or facility; or
(b) subjecting or threatening to subject him to any detriment.
(2) An offer or threat is not prevented from falling within subsection (1) because it is not made directly to the person concerned, if it is made in such a way that he is likely to hear of it.

s.48 Liability of employers and principals

(1) Anything done by a person in the course of his employment shall be treated for the purposes of this Ordinance as done by his employer as well as by him, whether or not it was done with the employer's knowledge or approval.
(2) Anything done by a person as agent for another person with the authority (whether express or implied, and whether precedent or subsequent) of that other person shall be treated for the purposes of this Ordinance as done by that other person as well as by him.
(3) In proceedings brought under this Ordinance against any person in respect of an act alleged to have been done by an employee of his it shall be a defence for that person to prove that he took such steps as were reasonably practicable to prevent the employee from doing that act, or from doing in the course of his employment acts of that description.
(4) For the avoidance of doubt, it is hereby declared that this section shall not apply for the purposes of any criminal proceedings.

s.49 Aiding unlawful acts

(1) A person who knowingly aids another person to do an act made unlawful by this Ordinance shall be treated for the purposes of this Ordinance as himself doing an unlawful act of the like description.
(2) For the purposes of subsection (1), an employee or agent for whose act the employer or principal is liable under section 48 (or would be so liable but for section 48(3)) shall be deemed to aid the doing of the act by the employer or principal.
(3) A person does not under this section knowingly aid another to do an unlawful act if-
(a) he acts in reliance on a statement made to him by that other person that, by reason of any provision of this Ordinance, the act which he aids would not be unlawful; and
(b) it is reasonable for him to rely on the statement.
(4) A person who knowingly or recklessly makes a statement of the kind referred to in subsection (3)(a) which in a material respect is false or misleading commits an offence and is liable on conviction to a fine at level 4.
4. Remedies


a.
Private Individual


s. 72

(1) A claim by or on behalf of any person ("the claimant") that another person ("the respondent")-
(a) has committed an act of discrimination against the claimant which is unlawful by virtue of Part III or IV;
(b) has committed an act of harassment against the claimant which is unlawful by virtue of Part III or IV;
(c) has committed an act which is unlawful by virtue of section 46; …
may be made the subject of civil proceedings in like manner as any other claim in tort.
· S.46 is villification; thus villification is only a civil claim while serious villification under s.47 is a criminal offence.

b. Enforcement notice

s. 73

(1) This section applies to any act which is-

(a) an unlawful discriminatory act;

(b) an unlawful act of harassment; or

(c) a contravention of section 42, 43, 44, 45, 46 or 47,

and so applies whether or not proceedings have been brought in respect of the act.

(2) If in the course of a formal investigation the Commission becomes satisfied that a person is committing, or has committed, any acts to which this section applies, the Commission may in the prescribed manner serve on him a notice in the prescribed form requiring him-

(a) not to commit any such acts (which may include discontinuing or changing any of his practices or other arrangements which occasioned those acts, in particular to avoid any repetition thereof); and

(b) where compliance with paragraph (a) involves changes in any of his practices or other

arrangements-

(i) to inform the Commission that he has effected those changes and what those changes are; and

(ii) to take such steps as may be reasonably required by the notice for the purpose of affording that information to other persons concerned.

· Equal Opportunities to issue enforcement notice.  Note such notice may also be issued in case of serious vilification.

Tutorial

Discuss how the Disability Discrimination Ordinance could be used to help in the following case, which was based on the Kowloon Bay Health Centre incident, with modifications:

What happened briefly was:

1. Richland Garden residents hanged banners containing slogans: “Aids is a Damnation”, “Health Workers Go to Hell”.  There was another banner with a drawing with a person in patient’s gown hanged to death.  These banners were posted on a wall, within the premises, facing the most usual road of access to the health center.

2. These residents refused to allow the centre’s patients and workers to go to the mini-bus station in the premises of Richland Garden.

3. Some of the mini-bus drivers, who were Richland Garden residents, refused to take these workers and patients.
4. The residents sometimes shouted abuses against the workers and patients.    
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