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Topic 4 Child Abuse I

1.
Introduction


Hong Kong has seen a large increase in the number of child abuse cases in the recent years.  The number of abuse cases has gone up from 492 in 1991 to 799 in 1997.  The number of sexual abuse cases has increased even more drastically from 11 in 1991 to 229 in 1997.  Most startlingly of all is that incest composes of a large portion of the child abuse cases. 

2.
Child Abuse


2.1
Types of abuse



-
physical abuse



-
emotional or psychological abuse



-
sexual abuse



-
child neglect



-
child prostitution


2.2
Legal remedies



2.2.1
Criminal law




a.
physical abuse





-
battery and assault






note: there is a defence of lawful correction for parents; this defence does not apply to school teachers 






r.58
Education Regulation (ER; Cap. 279A)






No teacher shall administer corporal punishment to 






a pupil.





r.101

(7) Any teacher who contravenes regulation 33, 58, 61, 63 or 66(2) shall be guilty of an offence.





r.102

Any person who is guilty of an offence under these regulations shall be liable upon conviction to a fine of $5000 and to imprisonment for 1 year.




b.
emotional and psychological abuse





same as in wife abuse




c.
sexual abuse





-
rape

· s.122 Crimes Ordinance (CO; Cap.200)

(1) Subject to subsection (3), a person who indecently assaults another person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) A person under the age of 16 cannot in law give any consent which would prevent an act being an assault for the purposes of this section.

(3) A person is not, by virtue of subsection (2), guilty of indecently assaulting another person, if that person is, or believes on reasonable grounds that he or she is, married to that other person.

(4) A woman who is a mentally incapacitated person cannot in law give any consent which would prevent an act being an assault for the purposes of this section, but a person is only to be treated as guilty of indecently assaulting a mentally incapacitated person by reason of that incapacity to consent, if that person knew or had reason to suspect her to be a mentally incapacitated person.





Meaning of Mentally Incapaciatated Person:





s.117

"mentally incapacitated person" means a mentally disordered person or a mentally handicapped person (within the meaning of the Mental Health Ordinance (Cap 136)) whose mental disorder or mental handicap, as the case may be, is of such a nature or degree that that person is incapable of living an independent life or guarding himself against serious exploitation, or will be so incapable when of an age to do so.
· s.123 CO

A man who has unlawful sexual intercourse with a girl under the age of 13 shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for life.
· s.124 CO

(1) Subject to subsection (2), a man who has unlawful sexual intercourse with a girl under the age of 16 shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 5 years.

· s.125 CO

(1) Subject to subsection (2), a man who has unlawful sexual intercourse with a woman who is a mentally incapacitated person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) A man is not guilty of an offence under this section because he has unlawful sexual intercourse with a woman if he does not know and has no reason to suspect her to be a mentally incapacitated person.
· s.146 CO

(1) Subject to subsection (3), a person who commits an act of gross indecency with or towards a child under the age of 16, or who incites a child under the age of 16 to commit such an act with or towards him or her or another, shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) It shall not be a defence to a charge under this section to prove that the child consented to the act of gross indecency.

(3) A person who commits an act of gross indecency with or towards a child or who incites a child to commit such an act with or towards him or her is not guilty of an offence under this section if that person is, or believes on reasonable grounds that he or she is, married to the child.
· s.148 CO

(1) A person who, without lawful authority or excuse, in any public place or in view of the public indecently exposes any part of his body shall be guilty of an offence and shall be liable on conviction to a fine of $1000 and to imprisonment for 6 months.

(2) A person under the age of 12 shall not be guilty of an offence under subsection (1) by reason only of his bathing unclothed.





-
incest






s.47-49 CO





s.47





1) 
Any man who has sexual intercourse with a woman, who is to his knowledge his granddaughter, daughter, sister or mother, shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 14 years:






Provided that if, on an indictment for any such offence, it is alleged in the indictment and proved- 

(a) that the woman is under the age of 16 years but is of or above the age of 13 years, he shall be liable to imprisonment for 20 years;

(b) that the woman is under the age of 13 years, the same punishment may be imposed as may be imposed under section 123.





(2) 
It is immaterial that the sexual intercourse was had with the consent of the woman.





s.48

Any woman of or above the age of 16 years who with consent permits her grandfather, father, brother or son to have sexual intercourse with her (knowing him to be her grandfather, father, brother or son, as the case may be) shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 14 years.





s.49

(1) In this Part, "brother" and "sister" respectively include half-brother and half-sister, and the provisions of this Part shall apply whether the relationship between the person charged with an offence under this Part and the person with whom the offence is alleged to have been committed is or is not traced through lawful wedlock.

(2) The use in any provision of this Part of the word "man" without the addition of the word "boy" shall not prevent the provision applying to any person to whom it would have applied if both words had been used, and similarly with the words "woman" and "girl".



-
Loitering





s.160

(1) A person who loiters in a public place or in the common parts of any building with intent to commit an arrestable offence commits an offence and is liable to a fine of $10000 and to imprisonment for 6 months.

(2) Any person who loiters in a public place or in the common parts of any building and in any way wilfully obstructs any person using that place or the common parts of that building, shall be guilty of an offence and shall be liable on conviction to imprisonment for 6 months.

(3) If any person loiters in a public place or in the common parts of any building and his presence
there, either alone or with others, causes any person reasonably to be concerned for his safety or well-being, he shall be guilty of an offence and shall be liable on conviction to imprisonment for 2 years.

(4) In this section "common parts" (公用部分) , in relation to a building, means-

(a) any entrance hall, lobby, passageway, corridor, staircase, landing, rooftop, lift or escalator;

(b) any cellar, toilet, water closet, wash house, bath-house or kitchen which is in common use by the occupiers of the building;





(c) any compound, garage, carpark, car port or lane.



d.
Child neglect

· s.27 Offences Against the Person Ordinance (Cap.212)

(1) If any person over the age of 16 years who has the custody, charge or care of any child or young person under that age wilfully assaults, ill-treats, neglects, abandons or exposes such child or young person or causes or procures such child or young person to be assaulted, ill-treated, neglected, abandoned or exposed in a manner likely to cause such child or young person unnecessary suffering or injury to his health (including injury to or loss of sight, or hearing, or limb, or organ of the body, or any mental derangement) such person shall be guilty of an offence and shall be liable-

(a) on conviction on indictment to imprisonment for 10 years; or 

(b) on summary conviction to imprisonment for 3 years,

and for the purposes of this section a parent or other person over the age of 16 having the custody, charge or care of a child or young person under that age shall be deemed to have neglected him in a manner likely to cause injury to his health if he fails to provide adequate food, clothing or lodging for the child or young person, or if, being unable otherwise to provide such food, clothing or lodging, he knowingly and wilfully fails to take steps to procure the same to be provided by some authority, society or institution which undertakes to make such provision for necessitous children or young persons.

(2) A person may be convicted of an offence under this section, either on indictment or by a court of summary jurisdiction, notwithstanding that actual suffering or injury to health or the likelihood of such suffering or injury to health was obviated by the action of another person.

(3) A person may be convicted of an offence under this section, either on indictment or by a court of  summary jurisdiction, notwithstanding the death of the child or young person in respect of whom the offence is committed.



e.
Child prostitution





-
s.135 CO

(1) A person who causes or encourages the prostitution of or an unlawful sexual act with a girl or boy under the age of 16 for whom that person is responsible shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) Where a girl or boy is a prostitute or has done an unlawful sexual act, a person shall be deemed for the purposes of this section to have caused or encouraged the same if that person knowingly allowed the girl or boy to consort with, or to enter or continue in the employment of, any prostitute or person of known immoral character.

(3) Subject to subsection (4), the persons who for the purposes of this section are to be treated as responsible for a girl or boy are-

(a) any person who is her or his parent or legal guardian;

(b) any person who has actual possession or control of her or him, or to whose charge she or he has been committed by her or his parent or legal guardian or by a person having the custody of her or him; and

(c) any other person who has the custody, charge or care of her or him.



2.2.2
Civil law





-
same as in wife abuse



2.2.3
Domestic Violence Ordinance





-
same as in wife abuse



2.2.4
Protection of Children and Juveniles Ordinance

· see next outline

2.2.5 Wardship

· see next outline

Tutorial on Child Abuse
1.
You are a school social worker working at a Band 1 school in NT.  One day the following students came to you and had the following stories to tell.


a)
Mei Yee who is 15-year-old fell in love with her brother-in-law Chi Wai.  They had sexual intercourse for several times. 


b)
Man Chit's father had been absent from home for 1 week, while, at the same time, his mother was out in Macau trying her luck on the casino table against Mr Ho.  They left Man Chit a 15-year-old and his 6-year old brother $3000 and asked them to take care of themselves.  Man Chit also complained that his parents would occasionally beat him with a ruler for no reason.


c)
Fai Hung looked very nervous and was clearly in lack of confidence in himself.  He said his family including his father, mother, grandfathers, grandfathers, sisters, brothers and even cousins all disliked him.  Though no one had really hurt him, they always threatened to beat him up.  And he was constantly harassed by them.


d)
Sau Man wore long hair dyed into yellow.  Her mother threatened to cut her bald if she did not have it dyed back into black.  


Advise them as to the legal remedies available. 
2.
Mei Lai is 5 years old and is living with her mother Mui Kwai.  Mui Kwai's boyfriend, Ka Ming has moved in to live with them recently.  You have been involved with Mei Lai and Mui Kwai as a social worker since Mei Lai's birth.  You also know that Ka Ming is a member of a triad society and is known for his violent character.  During previous visits to them, you notice bruises on Mei Lai's arms and legs.  You even suspect that she has been subjected to sexual abuse.  Mei Lai also looks malnourished to you.  When you talk to Mui Kwai, you find she is very defensive and refuses to explain the bruises on Mei Lai.  On your last visit this morning, you are refused entry to their home.  You are now very concerned about Mei Lai's conditions.


How can the law be used to help Mei Lai in these circumstances?





