
How to Make an Original argument in Your Assignment?PRIVATE 

The following is intended to be an example of how to make original arguments in your assignment.  For the sake of clarity, point-form is used in the presentation.  This, however, is not acceptable for the coursework assignment.  Please also be reminded that given the nature of this note, proper references are not made in several places.  In your term paper this must not happen.  My argument is on the police power regarding absconding child.

i.
According to s.34(1) Protection of Children and Juveniles Ordinance (PCJO), any police officer may apply to the Juvenile Court for a care and protection order to be made under that subsection .

ii.
By virtue of s34E(1)(a), a police officer will be able to detain an absconding child in a place of refuge on the ground of his/her subjective suspicion that the child is in need of care or protection for the child is "beyond control, to the extent that harm may be caused to him or to others."(s34(2)(d))  

iii.
Then according to s34E(3), "[w]ithin 48 hours after a child or juvenile is taken to a place of refuge...., an application in relation to that child or juvenile shall be made to a juvenile court under section 34(1)...."  And by s34(1) police may apply without referring the case to the Social Welfare Department.

iv.
Thus the police may detain an absconding child for 48 hours in a place of refuge, and then apply to a juvenile court for a care or protection order.  Then by s34E(4) the police as the applicant may apply to the juvenile court to have the child/juvenile detained for 28 days "in order that further enquiries may be made".  This sections also provides if it is necessary, the child may be detained for a further period provided that the aggregate does not exceed 56 days.  

v.
My concern with this power is that to look at this power from a civil liberty perspective, it is unfair for a child who has not committed any crime to be detained ie. deprived of liberty.  I am particularly sceptical of the fact that a police officer has authority to detain based on his/her subjective suspicion.  

vi.
Also worries me is that the police do not need to refer the case to the Social Welfare Department as they have the authority to make application under s34(1).  Hoping for the best and assuming that a juvenile court will be convened forthwith once an application is received under s34E(3), the child may still have already been detained for 48 hours before the juvenile court has a chance to look at the case.  If there is any delay, the child could even be detained for a longer period (as the section only provides for the time limit for making the application, it does not prescribe when the application must be heard) before the juvenile court would have an opportunity to look at the case.

vii.
When we compare this police power of detention with its power of detention after an arrest (s50 Police Force Ordinance), it is obvious that the treatment towards a child who appears to be in need of care or protection by virtue of ss34(2)(d) (an absconding child in our example) is particularly harsh.  To arrest a person under s50(1) requires the police to prove a reasonable suspicion that the person has committed an imprisonable offence while to detain a child only requires a subjective suspicion that the child is in need of care or protection. 

viii.
As argued above, if the court considers it necessary, the child may be further detained for 56 days "in order that further enquiries may be made".  It is argued that as the perceived purpose of PCJO is to protect a child in need of care or protection.  The court may not be alert enough of the liberty implication, ie. an innocent child could be deprived of freedom of movement, when ordering a further detention of the child for 56 days merely for the purpose of further enquiries.  

ix.
The court will be more vigilant where an arrested person is brought before it by virtue of s52(1)(in law must be as soon as applicable but within 48 hours in practice) because: 


1) 
there is a qualified right to bail under Article 5(3) of the Hong Kong Bill of Rights Ordinance and in R v Chan Wai Ming it was adjudged that only in a serious case where there is a real prospect of the defendant absconding bail that bail should not be granted, and 


2) 
s9D Criminal Procedure Ordinance provides that bail shall be granted unless there is a real likelihood that i) the defendant would abscond bail, ii) commit an offence while on bail, or iii) interfere with a witness or pervert the course of justice.

x.
Thus a child in need of care or protection will more easily be deprived of his/her liberty than a suspect in a criminal case for 1) only subjective suspicion on the part of the police is required and 2) the judge may be more inclined to further detain him/her as that is perceived to be in the benefit of the child.

xi.
The above is what I see as problematic in the law.

xii
From what I can gather from a practising out-reaching social worker, the Missing Unit of the Police Force which deals with absconding children would in most cases refer the child forthwith to the Family Service Unit of the Social Welfare Department after a police officer has taken a child who appears to be in need of care or protection under s34E(1) POCJO to a place of refuge.  Application required under s34E(3) will then be made by authorised persons in the SWD.  Only in rare cases (eg. juveniles with previous absconding record) would the police make applications under s34E(3) by themselves.

xiii.
The good point of this practice of referring cases to SWD is that at a very initial stage SWD will have a chance to monitor what the police has done.  And the possibility of the abuse of its power of detaining innocent youth can be minimized.  

xiv.
However, as I was able to gather from a part-time student who worked in a girls' place of refuge, girls detained by virtue of s34E(4) made up a large part of the inmates in her institution, it is suspected that SWD has been too apathetic in the liberty of the juveniles and too casual in deciding to apply for further detention of the juveniles.  Thus while the juveniles are free from the possible abuse of power of the police, they will still end up in detention.  Only with the one to blame changed from the police to SWD while the role of the court remains the same.

xv.
From the above I hope it is clear that the problem tainted with the power of detention of juveniles in PCJO is that the different agents (the police, SWD, the juvenile court) are too inclined to view children and juveniles (those under 18: s2 PCJO) as lacking in capacity.  Thus as adults they are very ready to put themselves in the shoes of the juveniles and see what are good for themselves as what are good for the juveniles and decide for the juveniles accordingly.  Thus for an absconding juvenile who is enjoying her/his moments of freedom away from home, he/she may be viewed as a deviant who is in need of care or protection.  In such a case, to the adult in power, at the very least, a supervision order should be imposed so that the juvenile will have the "advantage" of the acquaintance of a supervisor (s34B POCJO), who will socialize her/him into accepting the "normal".

It is obvious that I have taken a very critical view of the law.  It is my duty to remind you my view may not be correct or even acceptable to some.  Do not feel obliged to subscribe to my view.  It is meant to provoke thinking.  If you find it so irritating, unacceptable or even offending that you want to think of arguments to challenge me, then congratulations, you are on the right track of your university education.  For it is independent thinking that we are learning here.
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