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Abortion 墮胎
I. Abortion Offences

One general principle of a common law system is whatever that is not prohibited in law is allowed.  Thus, we first look at the relevant law which criminalizes abortion.

a) Child Destruction 殺胎
· s.47B(3), Offences Against the Person Ordinance (OATPO) (Cap. 212, Laws of Hong Kong) 

-
Maximum penalty is life imprisonment (as is manslaughter誤殺)
· When is a foetus 胎兒 capable of being born alive?

1. Rebuttable presumption: 28 weeks or more: s.47B(3)).  This is presumption only and can be disproved, e.g. that the foetus has died before the abortion operation.

2. Legal definition: “Once the foetus has reached a state of development in the womb that it is capable, if born, of possessing those attributes [breathing through its own lungs and having no connection to the mother] it is capable of being born alive…” Rance v Mid-Downs Health authority [1991] 1 QB 587.
Thus if there is enough medical evidence, the court may find a foetus of less than 28 weeks to be ‘capable of being born alive’.   Similarly, it can find a more than 28 weeks foetus to be not ‘capable of being born alive’.

b) Illegal Abortion 

Applicability:

-
Before foetus becomes capable of being born alive.
s.46 and s.47

II.
Legal Abortion

There are three types of legal abortion.

1. When foetus is not capable of being born alive and pregnancy is not more than 24 weeks (s.47A(2C) states the limit as 24 weeks):

a.
By whom?

A registered medical practitioner: s.47A(1)

b.
Conditions?

2 doctors certify existence of the following grounds in good faith: s.47A(1)

c.
Grounds?

1. continuance of pregnancy would involve greater risk to the life, or of injury to the physical or mental health, of the pregnant woman than would abortion: s.47A(1)(a)

2. substantial risk that the child, if born, would suffer from such physical or mental abnormality as to be seriously handicapped s.47A(1)(b)

d.
Special cases:
pregnant woman under 16 years of age or victim of certain sex crimes

s47A(2A) provides if the doctor is in doubt as to the relative risk of abortion and continuance of pregnancy, she/he may presume in favour of abortion (so such women still do not have a right to abortion, since if the doctor is not in doubt but think the risk of continuance of pregnancy to the physical or mental health of the pregnant woman is not greater than abortion, then he/she may refuse to agree to the abortion)

2. When foetus is not yet capable of being born alive and is more than 24 weeks old
s.47A(2C)

Grounds?

Abortion allowed only for saving the life of the pregnant woman

3. When foetus is capable of being born alive.

s.47B:

a. Assumed to be capable of being born alive if pregnancy has been for 28 weeks (subsection 3)
b. Abortion allowed only for preserving the life of the pregnant woman; English case interpreted this widely to mean saving life and preserving health’ (subsection 2)

3. Contraception 避孕 vs. abortion

Fertilized egg takes about 8-11 days to be implanted in the uterus http://www.visembryo.com/baby/stage5.html and pregnancy starts then. Thus contraception used before the 8th day is still not abortion.  

a) Pre-coital 性交前contraceptives避孕方法(i.e. before sexual intercourse): 

-
No restriction on its provision, e.g. condom.  See
http://www.emory.edu/WHSC/MED/FAMPLAN/choices.html
 for a comprehensive list.

b) Post-coital 性交後contraceptives: 

· Emergency contraceptive pills (or sometimes called morning-after pill), unlike other contraceptives, are not available unrestrictedly as an ordinary means of contraception.  They must be taken within 72 hours of intercourse.  This is available only if prescribed by doctor.  But, in practice, for around $100, they can be easily obtained from a drugstore.  Family Planning Association 家庭計劃指導會 charges about $315 for them, with two sessions of counseling and two sessions of medical consultation.

Question: Do you agree with this limitation? (Pilot scheme has been launched in the US to liberalize the prescription requirement: http://www.path.org/resources/ec_better_access_to_ecps.htm)  Have the Family Planning Association done enough to publicize their service (regarding morning after pills)?

· Intrauterine device子宮環(IUD; see http://www.emory.edu/WHSC/MED/FAMPLAN/emergencycopperT.html) can be used, besides as a long term contraceptive, as an emergence contraceptive within 7 days of intercourse.

c) Abortion
· RU486, the abortion pills, works by blocking the action of the hormone that makes the lining of the uterus or womb 子宮 hold onto the fertilized egg. The lining breaks down and the embryo is lost in the bleeding which follows - as what happens in a natural miscarriage.
· Vacuum aspiration, done by placing an instrument of the size of a pencil into the uterine cavity (the inside of the womb) and applying suction, is the most common form of abortion for pregnancy up to 12-14 weeks.  There are also other forms of abortion techniques which also involved suction or putting some kind of instruments into the pregnant woman’s body.  For forms of abortion, see http://www.btinternet.com/~DEvans_23/ab_meth.htm
· RU486, a more non-invasive and private technique of abortion than surgical abortion, has been tested in Hong Kong, but is not allowed yet.  Following its approval in USA in 2000, it may well be allowed in HK soon.

4. Abortion in Hong Kong

In 1994:

	Age
	No of pregnancy
	Legal abortion

	Under 20
	3,500
	55%

	20 – 24
	15,000
	30%

	All ages
	95,074
	20%


Source: 
South China Morning Post 4 July 1996, “55pc of Pregnant Girls Decided to Abort”

5. Should abortion be allowed?

Note: 
We are merely discussing whether abortion should be allowed as an option to a pregnant woman, not compulsory abortion or whether one should really do it (because there is a difference between not doing it yourself and not allowing others to do it).
a.
Pro-choice (supports right of abortion)

Liberal feminist: 

· they emphasizes the autonomy of women
· to them,  women should have the right to choose what to do with their bodies, and thus they alone should have the right to choose to abort or not

Radical feminist: 

· they emphasize the fact that under the present unequal social structure, men enjoy more power than women
· pregnancy and child-rearing are two of the factors that reinforce the oppression of men over women, as a class/group

· thus, the right of abortion is important in women’s struggle against men

· “contemporary patriarchy deprives young women of adequate contraceptives information, and the contraceptives it does make available are inconvenient, unreliable, expensive and dangerous.  Patriarchy limits abortions and often seeks to deny them entirely, but at the same time it subjects women to intense and unremitting pressure to engage in sexual relations.” Jaggar, A (1983) Feminist Politics and Human Nature, Totowa, N.J.: Rowman & Allenheld, pp.256-7

· Could the restricted availability of morning-after pills in HK be understood in light of the above quotation?

b.
Pro-life (opposes abortion)

· To pro-life groups, a foetus is a life and has a right to live.  They, therefore, oppose to abortion.  
· One crucial question: When is it a life?

· Fertilization or conception 受精 (meeting of an egg and a sperm) (about 48 hours after sexual intercourse) http://www.visembryo.com/baby/stage1.html

· Implantation in the uterus (8 -11 days) 
· Capable of being born alive (presumed to be 28 weeks in our law)

· Ability to feel pain
· Development of the senses (e.g. hearing, sight)
· Actually born (about 40 weeks)

· Ability to think, reason and understand the world. (a much later stage of life)

· Perceptibility (i.e. whether the foetus can be seen to possess features resembling that of a born baby) is a crucial factor to some in determining when it is a life

· Different pro-life groups have different arguments of when it is a life. The most radical argue conception is the beginning of life, and thus even post-coital contraception should be prohibited.  More moderate ones tend to accept life starts at implantation.
· What does our law say?

The law does not say expressly when it is a life, but, in practice, it does take the implantation in the uterus as a cut-off point.  Before then, any pregnancy prevention devices will be regarded as contraceptive.  But after implantation, the law presumes there to be a foetus and the application of pregnancy prevention devices will now be regarded as abortion and the relevant sections will be applicable (e.g. s.47A).

c. Feminists who also recognize foetus’ rights

These feminists argue that though at some stage the foetus becomes a life, its relationship with the pregnant woman is like a parasite 寄生體 (a leech in the BBC documentary) whose life is dependent on that of the pregnant woman.  They, thus, argue the right of the pregnant woman (to have absolute control of her own body) should always prevail over the right of the foetus.

d. Is our law pro-life or pro-choice?

6.
Discussion
1. Who is to decide?

· Registered medical practitioner.

· The pregnant woman does not have a right of abortion, as it is a medical decision, but she can request or refuse an abortion.

· In law, neither the father (as a husband or not) nor the foetus has any say in an abortion decision.
2. Medicalisation of abortion: 

· Abortion only allowed on medical grounds.

· Decision of the pregnant woman herself subject to that of the doctor.

· Thus, abortion is not a right to women (not even for sex crime victims!).

· In practice, however, access to legal abortion is ensured, since for those who can afford private doctor, they can shop around for the 2 doctors’ certification; and for those who are not so well off, service of the Family Planning Association (FPA) will invariably be provided if they are persevere enough.  FPA charges $1300 for abortion.  But it only performs abortion for pregnancy not more than 10 weeks; abortion for pregnancy more than 10 weeks will be referred to government hospitals.

3. Rights of the pregnant woman vs. medicalization

· One general criticism from a feminist point of view is the right for women to control their bodies (to or not to be pregnant at a certain time) is deprived of.

· However, one UK study shows one good outcome of medicalization is it makes abortion more acceptable to the society.

· Some people oppose abortion for fear that it could be a rash and irresponsible decision of the pregnant woman, and thus interest of the foetus would not be properly protected.  To them, leaving the final decision in the hands of the medical professionals, who are supposed to judge on medical grounds, is much more acceptable than allowing it to women as a right; their opposition is thus lessened.  Moreover, as it is now a medical decision, they may not feel they have the necessary knowledge/expertise to challenge it.

· But this, it is feared, would reinforce the perception of women being irrational, and control of women’s body is vested in the hand of others
4. When is a foetus capable of being born alive?

· To know when a foetus is capable of being born alive is important, as different grounds for abortion are applicable.

i. When not yet capable of being born alive and not exceeding 24 weeks: 1. relative risk of abortion and continuance of pregnancy, or 2. physical or mental handicaps of the foetus.

ii. When not yet capable of being born alive but exceeding 24 weeks: to save the life of the pregnant woman
iii. When capable of being born alive (presumed to be so for 28 weeks): to preserve the life of the pregnant woman
· Thus, the reference to whether the foetus is capable of being born alive is crucial.

· With the advance of technology, if the law recognizes a shorter time for a foetus to become capable of being born alive (e.g. 20 weeks), then freedom of women to choose abortion will become more restricted, as they will need to make a decision earlier than now (i.e. 24 weeks; of course, their decisions are still subject to doctors’ finding).
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