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1.
Introduction

I am afraid of rape.  Rape does control and restrict my everyday life, and influence my attitudes, behaviors, choices.  It restricts my activities, limits my freedom.  I easily recognise it as a phenomenon, which is a major problem for all women.  I am enraged by the ways present laws and dominant wisdom define rape, deal with its victims, dispose of rapist... (original emphasis)

Tamar Pitch 1985:46
2.
Fear of sex crimes & Social Control

It is generally agreed that rape is the sex crime that causes most concern and fear to women.  To reflect its seriousness, the maximum penalty for rape is life imprisonment, which is equal to that for murder and manslaughter.  

In some western countries, the rate of sex crimes may be as high as 1 out of every 4 women has been raped or sexually assaulted during their lifetime.  Sex crimes in Hong Kong may not be as widespread.  According to a victimization survey in HK, in the year of 1994 alone, 1 in every 1000 persons has been subjected to rape or sexual assault.  

However, it can be argued that the fear of sex crimes in Hong Kong is as severe as that in Western countries, and, thus, serving the hidden purpose of social control of women as well.

It is due to this fear that women do not feel safe to walk alone at night (sometimes even in daytime), to dress as sexily and revealingly as they may like to.  Thus, sex crimes can be understood as a form of social control over women.

To the men, it is this fear that gives them the role of being the protector.  Willing or intentional or not, men are placed in an advantageous and more powerful position than their female counterparts, and, thus, become beneficiaries of this social control  

This social control through sex crimes though is actually perpetrated only by a few black sheep of the male (we don’t all commit sex crimes, do we?  Really?), is buttressed by the dominant masculine culture, which has been too sympathetic to sex crime criminals and unsympathetic to sex crime survivors.  

Some men may claim innocence as neither do they commit sex crimes nor do they support the dominant masculine culture.  Women may think they definitely cannot be seen to be in support of the sex crime culture as they are always the victims themselves.  But don’t you hold prejudice against sex crime victims?  Don’t you blame yourself after being subjected to sex crimes?

By saying the above, I’m not trying to double-victimize the victims (some feminist prefer the term survivor as it doesn’t carry the negative connotation of victim), I’m just trying to point out how pervasive the dominant culture is. 

3.
Law on Sex Crimes

Rape 強姦

s.118  Crimes Ordinance

(1) A man who rapes a woman shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for life.

(2) A man who induces a married woman to have sexual intercourse with him by impersonating her husband commits rape.

(3) A man commits rape if-

(a) he has unlawful sexual intercourse with a woman who at the time of the intercourse does not consent to it; and

(b) at that time he knows that she does not consent to the intercourse or he is reckless as to whether she consents to it.

(4) It is hereby declared that if at a trial for a rape offence the jury has to consider whether a man believed that a woman was consenting to sexual intercourse, the presence or absence of reasonable grounds for such a belief is a matter to which the jury is to have regard, in conjunction with any other relevant matters, in considering whether he so believed.

Elements of the offence

unlawful sexual intercourse

unlawful:
Prior to 1991, unlawful was judged to mean not within marriage.  Consequently, a husband could not be guilty of raping his wife.  

Criticism:
This was argued by some feminists as reflecting the dominant culture’s view that marriage is a contract in which the female had given up her right to her own sex.  It was further argued that in such a law the wife became property of the husband. 

In 1991, in R v R [1991] 4 All ER 481, the English House of Lord (highest court in England) held that unlawful no longer means not within marriage. Therefore, husband can now be guilty of raping his wife.  As a matter of practice, this will be followed by HK courts.  

In June 2001, a bill草案 has been submitted to the Legislative Council to codify this common law decision.  The government hopes this legislative exercise would make more people aware of the fact that marital rape is a crime.  

The bill is called the Statute Law (Miscellaneous Provisions) Bill 2001 and the relevant part is Part V, sections 11-7:  http://www.legco.gov.hk/yr00-01/english/bc/bc74/general/bc74.htm
For background of the bill, you may refer to http://www.legco.gov.hk/yr01-02/english/panels/ajls/papers/ajls_m.htm.  I am proud to inform that I am one of the parties giving comments on the government’s initial proposal and the government has in effect followed most of my suggestions. 
In 2002 the bill was passed and there is a new subsection that makes sure a husband could also be guilty of marital rape.

July 2002 by 

s.117(1B) Crimes Ordinance

(1B) For the avoidance of doubt, it is declared that for the purposes of sections 118, 119, 120 and 121 and without affecting the generality of any other provisions of this Part, "unlawful sexual intercourse" (非法性交、非法的性交) does not exclude sexual intercourse that a man has with his wife. (Added 23 of 2002 s. 11)
Sexual intercourse 性交: Defined as penetration of the vagina by a penis in law.  
Criticism: By limiting rape to the penetration of the vagina 陰道 by a penis 陽具, the law fails to label other forms of sexual assaults, which could cause as grave effect to women, such as using other instruments to penetrate the vagina or forced oral sex, as rape.  This narrow definition, argued feminists, reflects the dominant culture’s view of women as property of men, be they fathers or husbands.  From the father’s point of view, the penetration of the vagina by a penis takes away the virginity of the victim, and therefore decreases the merchantability of the victim, as the father could only get a smaller, if any, sum of money from the groom’s family for a non-virgin than for a virgin.  From the husband’s point of view, a raped wife might become pregnant by the rape.  Thus, what is harmful to women is construed by men.  Should the law be made according to female standard, other forms of sexual assault are causing as grave effect as penetration of vagina by penis, and should be punishable as rape.

Non-consensual buggery未經同意下作出的肛交

s118A Crimes Ordinance:

“A person who commits buggery with another person who at the time of the buggery does not consent to it shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for life.”
So men can be guilty of raping another man or woman by buggery.  But woman cannot be guilty of raping a man.

In cases where there is no sexual intercourse, only indecent assault 猥褻侵犯may be charged according to s122 Crimes Ordinance: “[A] person who indecently assaults another person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.”

Assault is any physical contact, or acts which cause the victim to apprehend any immediate physical contact, without the consent of the victim.  Indecency is proved (in law) if the assault is on the victim’s sex organs or if a reasonable person would perceive it to be indecent in the circumstances of the case (e.g. talking sex jokes while stroking the arm – which is not a sex organ – of the victim).

In cases where there is no physical contact or even the apprehension of it, loitering 遊蕩may be charged according to s.160, Crimes Ordinance: 

“(3) If any person loiters in a public place or in the common parts of any building and his presence there, either alone or with others, causes any person reasonably to be concerned for his safety or well-being, he shall be guilty of an offence and shall be liable on conviction to imprisonment for 2 years.
(4) In this section "common parts" (公用部分), in relation to a building, means-
(a) any entrance hall, lobby, passageway, corridor, staircase, landing, rooftop, lift or escalator;
(b) any cellar, toilet, water closet, wash house, bath-house or kitchen which is in common use by the occupiers of the building;
(c) any compound, garage, carpark, car port or lane.”

This section has been used to combat voyeurism 偷窺.  But there is no law to stop voyeurism not carried out in public places (e.g. bedrooms of student hostel). 
Consent: 

To prove non-consent is difficult in rape (and other sex crimes), as it is not unusual that there is no third party who witnesses the crime.  Thus, besides the testimony of the victim, circumstantial evidence is crucial in proving non-consent.  Circumstances in which non-consent can easily be proved: the actual violence or the threat of it, evidence of resistance, victim insensible through intoxication or otherwise.


In some cases, the victim may indicate consent under pressure or threats exerted by the perpetrator or under a mistake. 

Submission 屈從and consent

In law, consent obtained under submission does not amount to consent.  However, it is uncertain from case law what kind of submission under pressure would amount to non-consent.  For example, does economic pressure exerted by an employer on an employee (by saying to her if she does not agree to having sexual intercourse with him she will be fired) suffice? In practice, cases without threat of violence are not charged as rape.
Deception 欺騙and mistake:
nature of the act

In Linekar [1995] 3 All ER 70, the defendant had sexual intercourse with a prostitute after agreeing to pay for the sex service.  The defendant, however, left without payment.  He was charged with rape consequently.  On appeal, he was discharged as the Court of Appeal held that the deception in question does not concern the nature of the act done by the defendant, i.e. sexual intercourse, but only concerns payment.  Had the deception been about the nature of the act, the consent would have been invalid, e.g. misrepresenting sexual intercourse as a form of medical treatment.

identity of the man

a.
Impersonating victim’s husband:

s118(2) Crime Ordinance

b.
Impersonating others, with whom victim would have agreed to have sexual intercourse: Elbekkay [1995] Crim LR 163 held consent would be invalid.

	Steven Box (1983: 124-125) introduces the concept of genuine consent. Genuine consent: conscious, fully informed, economically independent, positive in their desire.  He argues that anything short of it is non-consent.  Do you agree?


In cases where non-consent is doubtful, alternative charges may be made.

Procurement by threats 
s119 Crimes Ordinance: 

“A person who procures another person, by threats or intimidation, to do an unlawful sexual act in Hong Kong or elsewhere shall be guilty of an offence and shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 14 years.”

Threats of disclosing the victim’s past history of working as a prostitute and stabbing victim’s mother have been held to be sufficient in case law.  

Procurement by false pretences 
s120 Crimes Ordinance: “A person who procures another person, by false pretences or false representations, to do an unlawful sexual act in Hong Kong or elsewhere shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 5 years.” 
Administering drugs to obtain or facilitate unlawful sexual act
s.121 Crimes Ordinance: “(1) A person who applies or administers to, or causes to be taken by, another person any drug, matter or thing with intent to stupefy or overpower that other person so as thereby to enable anyone to do an unlawful sexual act with that other person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 14 years.”
Intentional or reckless:

Intentional意圖

Reckless 罔顧means “he had thought about the possibility that she might not be consenting and continued to have sexual intercourse in any case.” 
4.
Evidence

To prove rape in court, one difficult issue is the issue of consent.  Generally, non-consent will easily be proved if there is evidence of physical resistance, such as bruises or other marks on the body.  In cases where there is no such evidence non-consent will be difficult to prove.  
It has been argued that the male-dominated judiciary is disposed to sympathize with the male accused, especially in a non-violent rape case.  Their inclination not to believe the female victims is best summed up by a judge’s allegation that women and children are inclined to tell lies and that allegations of rape can easily be fabricated.

Rape trial has been criticized by feminists as a second rape, in which the victim is subjected to the harsh questioning of the defence counsel and the ‘shame’ of recounting the rape scene in details in front of strangers in court.  It is not uncommon for defence counsel to portray the victim as a lust, unchaste woman who makes the rape complaint only because the accused has failed to satisfy her sexual needs.  It is argued that this raises the castration 閹割 fear in the subconscious 潛意識 of the male judges and jurors.

 The following is an example of a cross-examination in a rape case:

Defence Counsel (DC):
I suggest that you put a record on and started to dance around on your own.  While you were doing that, the defendants sat down and opened three bottles of lager.

Victim (V): 
I put no music on and didn’t dance.

DC:
You were offered a lager with a glass - you just took the bottle.  You continued dancing and drank it rather quickly.

V:
No.

DC:
You went on dancing and went up to one of the defendants and told him to get up and dance.

V:
It’s all lies.

DC:
[Later] you told one of the defendants that you liked him and asked him where the bedroom was.

V:
It’s all lies.

DC:
I suggest you said you were tired and wanted to relax.








(Smart 1989:39)

5.
Who are the victims?

Can be anyone.  But women who do not fit into the traditional view of a good girl, such as prostitute women or one who hold a more carefree attitude in sex, may find it extremely difficult to prove their cases.

6.
Who are the perpetrators?

The dominant culture would have us believe that rape is mostly committed by strangers.  Given the existing difficulty to prove non-consent where there is no evidence of the use of physical force, this may be the case.  But if one takes a wider view of consent, such as genuine consent, it should be obvious acquaintance rape may be as rampant as stranger rape.  This, in fact, is supported by research in the West.
7.
Why do people rape? & law reform

One obvious reason people would quote is rapists are perverts or that they have pent-up sexual needs that cannot be otherwise satisfied.  However, feminist argued that men do not rape for sex per se.  Different feminists see the causes of rape differently.  The following is based on the views of two camps of feminists and Foucault (for details, see Sin 1991).  Their views on how the law of rape should be reformed are also consequently different.

a.
rape as violence

Law reform:
replace rape with different levels of sexual assault.

Why?

Practically, this does away with the difficulty and the victim’s ordeal in proving non-consent in court, as consent is no defence to aggravated assault.

On a more theoretical level, this camp of feminist disagrees with the common held view that the cause of rape is ultimately male’s uncontrollable pent-up sexual needs.  

They instead think that men rape because of power.  In the sense that men’s relative dominant power over women, in terms both of economy and culture, enable them to exploit women (by forcing them into submission).  For those who don’t have this relative dominant power, they rape by physical force (physical force) to experience this power.

Since they believe men don’t rape for sex but power, they advocate rape as violence law reform.
Criticism: Violence is only one form of power that men may exercise.  There are other forms of power, like economic, psychological, emotional, etc.  So this reform may not be able to punish all the forms of  abuse of power that this camp of feminist sees as problematic.

b.
rape as sex

Catharine MacKinnon is one of the feminists who advocate rape as sex, we’ll use her as an example.

Law reform:
No law reform.

Why?

To MacKinnon, rape is not too different from other forms of so-called “consensual” sex in heterosexuality.  She thinks that they all involve coercion in one form or another, be it physical violence, economy or even love!  She once said “We have a deeper critique of what has been done to women’s sexuality and who controls access to it.  What we are saying is that sexuality in exactly these normal forms often does violate us.  So long as we say that those things are abuse of violence, not sex, we fail to criticize what has been made of sex, what has been done to us through sex, because we leave the line between rape and intercourse, sexual harassment and sex roles, pornography, and eroticism, right where it is.”

Besides she is against regarding rape as violence as a strategy because  “until [the sexual normative level of force] is confronted ... no distinction between violence and sexuality will prohibit more instances of women’s experienced violation than does the existing definition.  The question is what is seen, as force, hence as violence, in the sexual arena.”

It should be noted that MacKinnon argues so from a philosophical perspective and coming up with some kind of workable model of law reform was not her goal.  She indeed once said: “Politically, I call it rape whenever a woman has sex and feels violated.  You might think that’s too broad.  I’m not talking about sending all you men to jail for that, I’m talking about attempting to change the nature of relationship between women and men...”

Food for thought:
Is her view on the nature of heterosexuality too rigid?

c.
Foucault

Law reform: Rape should be abolished, and punishable only as common assault (not even sexual assault).

Why?
In the West, especially in the 60’s during the liberation movements, there is a common-held view that self-liberation could be attained through the engagement in free sex. (Make love, no war)  This view assumes that the power relating to sexuality operates to repress our innate sexual desires and therefore self-liberation could be achieved by reacting against this repression.

Foucault thinks that the power relating to sexuality is not only repressive but also productive.  Productive in the sense that what we may think of as natural and good about sex is, indeed, socially constructed.  And this social construction is determined by the power relating to sexuality.  For example, one would think that engagement in free sex would lead to self-liberation only because one has already accepted the importance of sexuality in one’s life.  Thus, when one thinks one has successfully got away from the power relating to sexuality (i.e. self-liberation), one is still trapped in its operation (uses free sex as the means).  Moreover, as that power is productive what we could understand as good sex is already pre-determined by that power, and sense of guilt may thus developed if we fail that standard (How paradoxical that one may feel guilty for sex when one is striving to achieve self-liberation through sex!).  

To Foucault, we must get away from this power all.  And his strategy is not to grant sexuality such an importance in our life.  Thus, rape should become common assault.    

d.
Comments

The good point is undoubtedly that if we don’t grant sexuality such importance in our life, we may not feel guilty or be self-blaming when we are subjected to sex crimes. But one question beckons: is it practicable and will it encourage more sex crimes?

8.
Summary

Steven Box (1983: 144-161) provides a very illuminating account of the causes of rape.  We’ll use his framework to provide a short summary of what we have learnt.  

i. 
The culture of masculinity and the subculture of violence

· in the masculine culture, men are socialized to accept their sex-roles as dominant, aggressive, assertive

· to pressurize until a point where female would submit is acceptable and, in fact, encouraged

· they are also taught that such a male sex-role is acceptable to the female and that the female has a role which will complement theirs

· in some strata of the society, there exists a subculture of violence, which believes that violence is a legitimate means to resort for problem-solving 

ii.
Female socialization

· accept their role as submissive and men’s role as aggressive

· others-oriented socialization, in which women are taught to accept that men have insatiable sexual desires and it is their role to help men to control themselves

· consequently, tend to blame themselves if they are raped when they are dressed or acted in such a way that the dominant culture would say they should at least share some of the blame for arousing the rapist’s pent-up sexual desire in the first place

· especially in the Chinese culture, come to accept chastity as foremost important, this may cause the female to feel shameful and be self-blaming

b.
The social distribution of wealth, power and status
· female’s relatively inferior position to men, in terms of wealth, power and status, caused them to be vulnerable to abuses by men

· socially powerless men may be inclined to violence, whilst economically, psychologically, culturally or affectionately powerful (in relation to the particular female in question) may use other forms of pressure

c.
Making rape subjectively acceptable
· men use different strategies to make rape acceptable to themselves, such as: 

-
denial of intention, 

-
blaming the effect of alcohol

-
contributory negligence (e.g. she dressed too sexily, she should have resisted my kiss had she not wanted to proceed to sexual intercourse)

d.
The law’s unwitting contribution
· unsympathetic police making reporting a degrading experience

· definition of rape too narrow and male-centered

· rape trial unfair to victim for the requirement of corroboration warning, cross-examination of victim’s past sex history with men other than the rapist, and pseudo-pornographic treatment of the victim in court (by the insulting suggestions by defence counsel and having to review the intimate details of the crime before strangers, and worst of all, tabloid papers pornographic-like report may add to the insult)
· difficulty in proving non-consent
· low conviction rate
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