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Topic 3 One Night at Yuen Chau Street: Prostitution
A. History of prostitution in Hong Kong 

(Source: Lethbridge 1978: 152-157) 

Decriminalization

1842 – 1857
There was no law prohibiting prostitution.  Due to the imbalance of numbers of men, both western and Chinese, and women, brothel running was a lucrative business.

Legalization and control

1857 – 1867
To check the spread of venereal diseases, the Contagious Disease Ordinance 1867 was passed.  It required prostitutes to undergo medical examination, and specific districts for the operation of brothels were designated.  However, this ordinance was not effectively enforced due to opposition of Chinese prostitutes
 and brothels.  Only those serving Europeans were subjected to compulsory medical examination.

1867 – 1887
New law was passed to require the registration of brothels and compulsory medical examination of prostitutes.  To ensure strict compliance, Inspectors of Brothels were appointed.  These inspectors were vested with wide power to detect unlicensed brothels.  Consequently, this brought about abuse and corruption.

1887 - 1934
Compulsory medical examination was abolished in 1887 due to law reform in UK brought about by pressure from early feminists.  The Protection of Women and Girls Ordinance passed in 1889 then codified the practice of registration of brothels, which were categorized into two classes, one serving Chinese and the other Europeans.  In the 1921census, it was reported that there existed 249 registered brothels housing 2,700 prostitutes.  It should be noted that, along with registered prostitutes, there were illegal/unregistered prostitutes.

Criminalization

1934 – Present
In the 1930’s the League of Nations (a post-WWI organization similar to today’s United Nations) put pressure on the Hong Kong Government to abolish registered brothels.  Consequently, in 1934, all registered brothels were abolished.  During the Japanese occupation in 1941-1945, the system of registration was revived. 

Comments:

From the above short history, two points should be obvious:

1. policy changes were always caused by pressure from outside (UK in 1887, League of Nation in 1934)

2. fear for the widespread of venereal disease rather than concern for the welfare of the prostitutes was the main concern of the policy makers, with the possible spread to European customers causing the most concern (from 1857-1867 only prostitutes serving Europeans were forced to undergo medical examination)

B. The Law

1.
Definition of Prostitution


De Munk [1918] KB 635 defined a prostitute as a woman who offers her body commonly (i.e. indiscriminately and promiscuously) for acts of lewdness (which is not limited to sexual intercourse) for payment.  Crimes Ordinance (CO) s117(1) defines prostitutes as including both sexes.

2. Laws punishing prostitutes

Soliciting and Loitering

s.147 CO

It should be noted that not only prostitutes may be punished under this section, so may pimps and customers.  But since this is the only offence against prostitutes, this fact is highlighted here.

3. Laws punishing those who control prostitutes (brothel owners, pimps etc.)

i. Control, direction or influence 

s.130 CO

Control, direction or influence means something more than encouragement, such as compulsion or, at least, persuasion.

ii. Procurement

s.131, s.132, s.133 CO


Procurement means causing.

iii. Detention

s.134 CO

iv. Child prostitute

s.135(1)

4. Laws punishing those living on the earnings of prostitution

s.137


5.
Laws punishing those running vice establishments

i. Keeping vice establishment

s.139


s.117(3) defines vice establishment as a place involving two or more prostitutes.  It is because of this that one-woman brothel is not illegal.

ii. Letting premises for vice establishment

s.143

iii. Permitting premises to be used as vice establishment

s.144

iv. Permitting premises to be used for prostitution

s.145

v. Keeping or permitting premises to be used for child prostitution

s.140
vi. Power of court

S.153A & s153B empower the court to close any premises which the subject of convictions under s.139, s.143, s.144 and s.145 (all concerning vice establishments). 

6. Advertising

s.147, s.147B

Comments:

1. After a review of the law, it should be clear that neither the provision of sexual service per se (by prostitutes) nor the obtaining of such service (by customers) is illegal.  What is illegal is the control or running of it.  Such a law is criticized for its hypocrisy.

2. The more visible is the prostitution, the more it is under control.  According to their visibility, there could be categorized three types of prostitution.

a. Street prostitutes 

The most visible and subject to most control is the prostitution of those who have to solicit customers on the street (e.g. street prostitutes in Yuen Chau Street, Shumshuipo).  They are also usually those who are less marketable in terms of their asset for the trade (age, body, etc.).  This group of prostitutes faces the threat of police intervention and prosecution for soliciting and loitering for immoral purposes.

b. Mid-range establishments 

Massage parlours, dancehalls, villas are less visible and subject to less control.  Though the prostitutes working here are not in breach of any law, the fact that the police may raid their working places for suspicion of its being a vice establishment or other licensing requirements puts this group of prostitutes in the danger of being subjects of police harassment.  Furthermore, people running these places may be charged for offences regarding vice establishment.  These places tend to attract mid-ranged prostitutes (in terms of their asset for the trade).

c. Up-market nightclubs and one-woman brothels 

Least visible are one-woman brothel and prostitutes working at up-market nightclubs (e.g. Club Volvo).  For the former, their working place is not a vice establishment (since only one prostitute works in it) and the only legal restriction is that on advertising.  For the latter, since no sexual service is provided on the premises, it also is not a vice establishment.  Up-market nightclubs tend to recruit the most marketable prostitutes. 

Therefore, though working in the same profession, prostitutes working in different types of establishments are subject to different degrees of social control. The more marketable the asset for the trade the prostitute possesses, the more likely she/he is able to work in an environment subject to lesser control and, in turn, earn more (one-woman brothel is probably an exception).  Those who earn the least are also subject to the most control.
The HK law is modeled after the UK law, which, in turn, followed the recommendation of the report of the Wolfden Committee in the 1950’s.  The report argued that prostitution was inevitable and the law should not try to eliminate it in full.  It, however, should try to drive it away from the public sphere, for fear of moral degradation and nuisance to the public
.  It should be allowed to exist as long as it is kept to the private sphere.  This public/private dichotomy is the reason why the law would punish the visible (soliciting or loitering for immoral purpose in public place) while acquiescing to the invisible (e.g. one-woman brothel). 

Police, law & social control

According to Jon Vagg (1991), one of the major concerns of the police over prostitution is it has become a major source of income for triads.  It was estimated that prostitution draws an income of $40M per month in Mong Kok alone in 1991.  Apart from resorting to prosecution for offences relating to vice establishment (sting is usually used), police also use extra-legal tactics, like raiding for checks of IDs of both prostitutes and customers, or registrations.  Their actions tend to be limited to the mid-ranged establishments.

C. Criminalization vs. decriminalization vs. legalization

1. Functionalist perspective

Functionalists view prostitute as inevitable as it satisfy the sexual needs of physically, emotionally or socially handicapped men, which may not otherwise be satisfied.  It seems a logical conclusion then that the law should not ban prostitution.

2. Liberal/permissive perspective

The law should not intervene unless and until there is an element of visibility or publicness, in which case the law is then required to balance the competing interests of the prostitutes’ individual autonomy against the wider public interest which inevitably occurs when acts are no longer in private.  This perspective is reflected in the present law.

3. Puritan/authoritarian perspective

Not only prostitution but also prostitutes must be punished for a) it is immoral and undermining of the value of family and social life; b) it is a way of making easy money without really working for it; c) the possible spread of venereal disease.  
4. Feminist/Rights perspectives

Feminist views over prostitution differ on their stance towards whether prostitution should be allowed, but they share a sympathy towards the prostitute.  They may be against prostitution, but, definitely, not prostitutes.  

Liberal feminists
Provision of sex service is a matter of sexual freedom and individual autonomy.  It is the right of a sex worker to use her body to earn money.  As long as there is consensual agreement prostitution should be allowed.  Forced prostitution should however be banned.  Decriminalization is what this group would want.
Liberal feminists think consent to prostitution (by prostitutes themselves) is possible.

Radical/leftist feminist
Radical feminists think that the provision of sex service is a form of commodification and objectification of the female body.  Given the present inequality in the distribution of wealth between men and women, so-called consensual agreement is actually entered into under unequal conditions, and, therefore, it violates the rights of the woman as an individual.  To this group, prostitutes should not be punished by the law, but the state should provide them with alternative means to obtain a living.  Pimps, procurers and even the clients, according to this group, should be criminally punished, for they, in one form or other, are exploiting the prostitute.  They oppose decriminalization or legalization for fear of more exploitation of women.

5. Pragmatic considerations

Legalization

Legalization refers to the requirement that prostitutes must be registered or licensed and certain red-light districts may be designated.  Working outside of these red-light districts will be crminalized.  Some prostitutes and pro-prostitute feminists oppose to this as a form of state control, and the inevitable stigma and implication that prostitutes are deviant women who need to be segregated.  But other advantages are obvious: state control may probably free them from exploitation by the pimps, legally enforceable employment contract, greater security as police assistance may be more readily sought (police may patrol the area more frequently).

Decriminalization 
To some radical feminists, since it is a right to use one’s sex for monetary return, prostitution should not be subjected to the control of the state by way of legalization.  They have a right to work anywhere they want, just as other trades, and should not be limited to red-light districts.  Moreover, they have a deep distrust of the state, which they see as a major source of oppression on women (e.g. police harassment is a major discontent of prostitutes).  They rather think a total decriminalization is the answer, leaving prostitution a normal profession as others. 
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�	Prostitute, instead of the term sex worker that carries no negative connotation as prostitute, is used in this outline, for avoidance of doubt as to whether sex worker is referring to some categories of sex work not encompassed by the definition of prostitute in the Crimes Ordinance.  It should be noted, if not for this reason, sex worker is to be preferred.	


� 	The report stated: “The simple fact is that prostitutes do parade themselves more habitually and openly than their prospective customers, and do by their continual presence affront the sense of decency of the ordinary citizen.  In doing so they create a nuisance which, in our view, is entitled to recognize and deal with.”(quoted in Selfe & Burke 1998: 189)
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