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Topic 1 Introduction to Hong Kong Legal System

A.
The nature of law and the legal system

i)
Legal system of Hong Kong = Common Law Legal System

ii)
Sources of law


Basic Law is the constitutional document of Hong Kong and the sources of law are provided for in the basic Law.

Article 18, Basic Law.

“The laws of the Hong Kong Special administrative Region [(HKSAR)] shall be [the Basic Law], the laws previously in force in Hong Kong as provided for in Article 8 of [the Basic Law], and the laws enacted by the legislature of the [HKSAR].

National Laws shall not be applied in the HKSAR except for those listed in Annex III of [the Basic Law].”

Article 8, Basic Law: Laws previously in force
“The laws previously in force in Hong Kong, that is, the common law, rules of equity, ordinances, subordinate legislation and customary law shall be maintained, except for any that contravene [the Basic Law], and subject to any amendment by the legislature of the HKSAR”

iii) Hierarchical order of the authorities of the different sources of law (in descending order).


1. The Basic Law

-
as the constitution, the Basic Law enjoys the highest authority

2. National laws listed in Annex 3, Basic Law

-
as laws made by the parliament (National People’s Congress in the context of PRC), national laws are second to the Basic law

3. Local legislation

a) ordinance (primary legislation)

b) regulations, rules, by-laws (subsidiary legislation)
 

· in a common law legal system, laws made by the parliament (the Legislative Council in the context of Hong Kong) have a higher status than case law decided by judges

· in case of conflict between two ordinances or two subsidiary legislation, the principle in a common law legal system is the latter in time prevails

4. Case law

a)
equity

-
developed to remedy injustices caused by the rigidity of the common law

-
emphasises substance 

c) common law

-
earliest law in England

-
emphasises formality

5. customary law

Illustration: Right of Abode
Art 22, Basic Law:

“………For entry into the Hong Kong Special Administrative Region, people from other parts of China must apply for approval. Among them, the number of persons who enter the Region for the purpose of settlement shall be determined by the competent authorities of the Central People's Government after consulting the government of the Region.”
Art 24, Basic Law: 

“Residents of the Hong Kong Special Administrative Region ("Hong Kong residents") shall include permanent residents and non-permanent residents. The permanent residents of the Hong Kong Special Administrative Region shall be:

(1) Chinese citizens born in Hong Kong before or after the establishment of the Hong Kong Special Administrative Region;

(2) Chinese citizens who have ordinarily resided in Hong Kong for a continuous period of not less than seven years before or after the establishment of the Hong Kong Special Administrative Region;

(3) Persons of Chinese nationality born outside Hong Kong of those residents listed in categories (1) and (2)……”

s 1, Schedule 1, Immigration Ordinance:
“2) The relationship of parent and child is taken to exist as follows-

(a) of a mother and child, between a woman and a child born to the mother in or out of wedlock;

(b) of a father and child, between a man and a child born to him in wedlock or, if out of wedlock, between a father and a child subsequently legitimated by the marriage of his parents”
s 2, Schedule 1, Immigration Ordinance:

“A person who is within one of the following categories is a permanent resident of the Hong Kong Special Administrative Region-

(a) A Chinese citizen born in Hong Kong before or after the establishment of the Hong Kong Special Administrative Region if his father or mother was settled or had the right of abode in Hong Kong at the time of the birth of the person or at any later time.

(b) A Chinese citizen who has ordinarily resided in Hong Kong for a continuous period of not less than 7 years before or after the establishment of the Hong Kong Special Administrative Region.
(c) A person of Chinese nationality born outside Hong Kong to a parent who is a permanent resident of the Hong Kong Special Administrative Region in category (a) or (b) if the parent had the right of abode in Hong Kong at the time of the birth of the person.”
2.
Hong Kong Judiciary

a) Standing Committee of the National People’s Congress (?)

Art. 158, Basic Law:

The power of interpretation of this Law shall be vested in the Standing Committee of the National People's Congress. 

The Standing Committee of the National People's Congress shall authorize the courts of the Hong Kong Special Administrative Region to interpret on their own, in adjudicating cases, the provisions of this Law which are within the limits of the autonomy of the Region. 

The courts of the Hong Kong Special Administrative Region may also interpret other provisions of this Law in adjudicating cases. However, if the courts of the Region, in adjudicating cases, need to interpret the provisions of this Law concerning affairs which are the responsibility of the Central People's Government, or concerning the relationship between the Central

Authorities and the Region, and if such interpretation will affect the judgments on the cases, the courts of the Region shall, before making their final judgments which are not appealable, seek an interpretation of the relevant provisions from the Standing Committee of the National People's Congress through the Court of Final Appeal of the Region. When the Standing Committee makes an interpretation of the provisions concerned, the courts of the Region, in applying those provisions, shall follow the interpretation of the Standing Committee. However, judgments previously rendered shall not be affected.

The Standing Committee of the National People's Congress shall consult its Committee for the Basic Law of the Hong Kong Special Administrative Region before giving an interpretation of this Law.”

NPCSC’s power limited to those areas allowed by Art 158 or is inherent and unlimited?  Who may seek NPCSC’s interpretation – the Court of Final Appeal or the Chief Executive?

Art 48(2):

“The Chief Executive of the Hong Kong Special Administrative Region shall exercise the following powers and functions:… ..

(2) To be responsible for the implementation of this Law and other laws which, in accordance with this Law, apply in the Hong Kong Special Administrative Region……”

b) Court of Final Appeal

c) Court of Appeal

d) Court of First Instance

e) District Courts

f) Magistrates’ Courts

Decisions of higher courts are binding on lower courts on the principle of stare decisis.  What is the status of NPCSC?  

· Full judgement of the right of abode cases can be found at: 

http://www.info.gov.hk/jud/guide2cs/html/cfa/judmt/facv_14_16_98.htm
http://www.info.gov.hk/jud/guide2cs/html/cfa/judmt/facv_13_98.htm
Discussion

Do you think all the 1.67 right of abodes claimants should be allowed to come to Hong Kong and why?
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