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Homosexuality

1.
Decriminalisation of Buggery

In Hong Kong, homosexuality – gay or lesbian – has never been a crime per se.  However, before 1991, buggery (penetration of the anus by a penis), a usual sexual practice of gays, is a crime, irrespective of consent between the participants.  In 1991, the law was finally changed to allow buggery between consenting adults at or above 21 years of age.  This is generally referred to as decriminalisation.  Decriminalisation must be distinguished from legalisation, a full accord of all others rights available to heterosexual couples, such as marriage, access to reproductive technology, adoption and inheritance.  

If we examine the criminal law carefully, it is obvious that criminal law treats buggery much more harshly than sexual intercourse (penetration of vagina by a penis), and, thus, the decriminalisation is, at best, partial.

2. The Law

Crimes Ordinance

Buggery

Crimes Ordinances s.118A-N

a. The age of consent for homosexual sexual conduct is 21 (s.118C, s.118H); cf. 16 for heterosexual sexual conduct (s.122(2), s.123, s.124, s.146)

b. Punishment for consenting buggery by a man with another man or a woman under the age of 21 is life imprisonment! (s.118C) (Can you think of any justification for this particularly harsh penalty?)

c. Homosexual buggery allowed only in private, and if more than 2 men participate, it is held to be not in private! (s.118F)

Marriage

s.40 Marriage Ordinance (Cap. 181)

(1) Every marriage under this Ordinance shall be a Christian marriage or the civil equivalent of a Christian marriage.
(2) The expression "Christian marriage or the civil equivalent of a Christian marriage" implies a formal ceremony recognized by the law as involving the voluntary union for life of one man and one woman to the exclusion of all others.
2. The socio-legal context of the harsh law against homosexuality

a. Homophobia

In a debate by Hong Kong’s legislative councillors in 1990 (attached), quite a number opposed to decriminalisation for they thought homosexuality was against nature and the established order of the society.

West comments: “Hostility towards groups or minorities whose habits and ideas differ from one’s own is an almost universal human characteristic….. Prejudice against gays is but one example….. Their very existence challenges fundamental assumptions about life’s purpose and the natural order of things.”

b. Role Creation

West: “Male homosexuals are regarded as child molesters, traitors, transvestites, and effeminates….. Doubtless some are, but that is not to say they are in any way typical or representative.”

This role of homosexuals of being harmful to others serves a similar function as the criminal law of keeping the rest of the society away from it.

c. The dangers of homosexuality

i. Threats to the young

As evidenced by the LegCo debate, a lot of people see homosexuality as intrinsically wrong, and thus to allow homosexuality among adults would run the risk of corrupting the young.

ii. Threats to family life

To some, the only legitimate form of family is one formed by the union of a man and a woman.  To allow homosexuality would challenge the social mores and traditional family life.

iii. Threats to the state/nation

In the West, this refers to the belief that homosexuals may not be capable to hold position of authority, as they are susceptible to scandals.

In Hong Kong, what is more feared is the popularity of homosexuality may weaken the nation, as homosexuality is associated with femininity.  This is of course a very masculine view.

iv. The medical issues

Homosexuality has long been seen as a disease/illness, e.g. the American Psychiatric Association only ceases to hold so in the 80’s.  Besides being viewed as a disease/illness itself, it is also believed to be related to certain diseases.  The most notable one in recent years is certainly AIDS.  The deep-rooted hostility towards homosexuality can be witnessed by the view that AIDS is a punishment for their acts against nature or God’s will!

Question:
How would you argue for or against complete decriminalisation/ legalisation of homosexuality by using the different philosophical perspectives (utilitarianism, liberalism, paternalism, communitarianism)?
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