
Domestic Violence

1.
Introduction


Traditionally the law has treated the family as a special venue where it would seldom intervene.  The family and its domicile -the home - are viewed as one's own castle.  Treating the home as a private realm as distinct from the public realm gives rise to one interesting consequence.  In certain instances greater freedom is afforded to the private sphere by the law e.g. it is much more difficult to search without warrant a person's home than to search a person's bag in the public.  But, on the other hand, the law's reluctance to intrude into the private sphere has caused great hardship to the less powerful parties in a family, namely, in most cases, wives and children.  Criminological researches have shown that in families where the decision making power is non-egalitarian, domestic violence is most rampant.  


In the literature, there is no uniform definition for domestic violence, but, generally, it is used to refer to wife abuse (or spouse abuse) and child abuse.  Wife abuse is covered in this lecture and child abuse in the next.  

2.
Wife Abuse (Spouse abuse)


2.1
Types of Abuse
  



-
physical abuse



-
emotional or psychological abuse



-
sexual abuse


2.2
Legal remedies



2.2.1
Criminal Law




-
physical abuse





s40 Offences Against the Person Ordinance (Cap 212) (OATPO):




Any person who is convicted of a common assault shall be guilty of an offence triable either summarily or upon indictment, and shall be liable to imprisonment for 1 year.




Consists of 2 elements





a)
battery






actus reus: application of unlawful force to the body of another






mens rea: intentional or reckless





b)
assault






actus reus: an act, which causes the victim to apprehend immediate and unlawful personal violence






mens rea: same as battery





s39 OATPO

Any person who is convicted of an assault occasioning actual bodily harm shall be guilty of an offence triable upon indictment, and shall be liable to imprisonment for 3 years.




s19 OATPO

Any person who unlawfully and maliciously wounds or inflicts any grievous bodily harm upon any other person, either with or without any weapon or instrument, shall be guilty of an offence triable upon indictment, and shall be liable to imprisonment for 3 years.

S17 OATPO

Any person who-
(a) unlawfully and maliciously, by any means whatsoever, wounds or causes any grievous bodily harm to any person; or
(b) shoots at any person; or
(c) by drawing a trigger or in any other manner, attempts to discharge any kind of loaded arms at any person,
with intent in any of such cases to maim, disfigure, or disable any person, or to do some other grievous bodily harm to any person, or with intent to resist or prevent the lawful apprehension or detainer of any person, shall be guilty of an offence triable upon indictment, and shall be liable to imprisonment for life.



-
emotional or psychological abuse





-
generally no remedies under criminal law except when argued as assault (not battery)




-
sexual abuse





s118 Crimes Ordinance (CO)
(1) A man who rapes a woman shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for life.
(2) (2) A man who induces a married woman to have sexual intercourse with him by impersonating her husband commits rape.
(3) A man commits rape if-
(a) he has unlawful sexual intercourse with a woman who at the time of the intercourse does not consent to it; and
(b) at that time he knows that she does not consent to the intercourse or he is reckless as to whether she consents to it.
(4) It is hereby declared that if at a trial for a rape offence the jury has to consider whether a man believed that a woman was consenting to sexual intercourse, the presence or absence of reasonable grounds for such a belief is a matter to which the jury is to have regard, in conjunction with any other relevant matters, in considering whether he so believed.
(5) In relation to such a trial as is mentioned in subsection (4) which is a trial in the District Court or a summary trial before a magistrate or in a juvenile court, references to the jury in that subsection shall be construed as references to the District Court, the magistrate or the juvenile court, as the case may be.




actus reus: sexual intercourse





mens rea: the rapist knows the victim does not consent or is reckless as to whether the victim consents





Note: Before 1991, a husband cannot be guilty of raping his wife.  The case law at that time held that spouses' autonomy to one's own sex was given up upon marriage.  That is a wife may not say no to a husband's demand for sex and her consent to sexual intercourse with the husband is presumed.  Thus a non-consensual sexual intercourse, which would be a criminal offence if it is within the public realm (i.e. outside family), is justified in law for it is within the sacred domain of the private realm - the family.  In 1991, this marital rape exemption is abrogated by an English case R v R (1991), which is confirmed in HK since July 2002 by s.117(1B): 





(1B) For the avoidance of doubt, it is declared that for the purposes of sections 118, 119, 120 and 121 and without affecting the generality of any other provisions of this Part, "unlawful sexual intercourse" (非法性交、非法的性交) does not exclude sexual intercourse that a man has with his wife. (Added 23 of 2002 s. 11)




indecent assault





s122 CO
(1) Subject to subsection (3), a person who indecently assaults another person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.
(2) A person under the age of 16 cannot in law give any consent which would prevent an act being an assault for the purposes of this section.
(3) A person is not, by virtue of subsection (2), guilty of indecently assaulting another person, if that person is, or believes on reasonable grounds that he or she is, married to that other person.
(4) A woman who is a mentally incapacitated person cannot in law give any consent which would prevent an act being an assault for the purposes of this section, but a person is only to be treated as guilty of indecently assaulting a mentally incapacitated person by reason of that incapacity to consent, if that person knew or had reason to suspect her to be a mentally incapacitated person.





s.117 (3) CO





"mentally incapacitated person" (精神上無行為能力的人) means a mentally disordered person or a mentally handicapped person (within the meaning of the Mental Health Ordinance (Cap 136)) whose mental disorder or mental handicap, as the case may be, is of such a nature or degree that that person is incapable of living an independent life or guarding himself against serious exploitation, or will be so incapable when of an age to do so



-
Note: The criminal justice system however has been criticized for failing, in practice, to afford the proper protection afforded by the law to women, in general, and, wives as domestic violence's victims, in particular.  Feminists criticized that as the actual operation of the system is in the hands of men who share the patriarchal values of the abusers, they tend, consciously or subconsciously, to treat the abusers leniently when they are called upon to exercise their discretion.  Examples of this include: a police officer called to a scene of physical violence may tend to persuade the parties to reconcile, the police may choose not to prosecute a certain "weak" case, the judge may not believe the evidence of a woman who could not live up to the image of a chaste woman (e.g. prostitute or has an affair with another man). 



2.2.2
Civil remedies





physical abuse  





-
damages for assault, battery and false imprisonment





emotional and psychological abuse





-
no separate remedies but there may be assault





sexual abuse





-
no separate remedies but there may be physical abuse at the same time



2.2.3
Domestic Violence Ordinance (DVO)





Preventive in nature (cf. criminal law which is





 punitive in nature)





DVO attached





points to note




-
s2
marriage and matrimonial home





-
s3 
non-molestation Order & exclusion Order





-
molest: "The word molest has a wide meaning.  There must be an intention to cause distress or harm.  It includes pestering, causing trouble, vexing, annoying and putting to inconvenience.  It covers any form of assault and physical interference and such behaviour as imposing one's society on the other party, intercepting her in the street, following her, shouting obscenities, sending her abusive letters, repeatedly telephoning her, or any other form of harassment that calls for the court's intervention."  





-
as "molest", the triggering event for the granting of these 2 orders, is defined so wide, all the 3 types of abuse are covered by the 2 order





-
s5
power of arrest





-
s6 & s7
duration of orders
Child Abuse
1.
Introduction


Hong Kong has seen a large increase in the number of child abuse cases in the recent years.  The number of abuse cases has gone up from 492 in 1991 to 799 in 1997.  The number of sexual abuse cases has increased even more drastically from 11 in 1991 to 229 in 1997.  Most startlingly of all is that incest composes of a large portion of the child abuse cases. 

2.
Child Abuse


2.1
Types of abuse



-
physical abuse



-
emotional or psychological abuse



-
sexual abuse



-
child neglect



-
child prostitution


2.2
Legal remedies



2.2.1
Criminal law




a.
physical abuse





-
battery and assault






note: there is a defence of lawful correction for parents; this defence does not apply to school teachers 

In common law, educational institutions are in loco parentis over their pupils, as it is presumed that parents have delegated such authority to the school authority, thus enjoying parental authority as a parent would over her/his children.  However, nowadays, the school may not administer corporal punishment to their students because of the Education Regulation.

Lawful Correction was discussed in Hopley (1860) 2 F & F 202: “A parent or schoolmaster … may for the purpose of correcting what is evil in the child inflict moderate corporal punishment, always however, with this condition, that it is moderate and reasonable.  If it be administered for the gratification of passion or of rage, or if it be immoderate or excessive in its nature or degree, or if it be protracted beyond the child’s power, to produce danger to life or limb; in all such cases the punishment is excessive, the violence is unlawful.”





r.58
Education Regulation (ER; Cap. 279A)






No teacher shall administer corporal punishment to 






a pupil.





r.101

(7) Any teacher who contravenes regulation 33, 58, 61, 63 or 66(2) shall be guilty of an offence.





r.102

Any person who is guilty of an offence under these regulations shall be liable upon conviction to a fine of $5000 and to imprisonment for 1 year.




b.
emotional and psychological abuse





same as in wife abuse




c.
sexual abuse





-
rape

· s.122 Crimes Ordinance (CO; Cap.200)

(1) Subject to subsection (3), a person who indecently assaults another person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) A person under the age of 16 cannot in law give any consent which would prevent an act being an assault for the purposes of this section.

(3) A person is not, by virtue of subsection (2), guilty of indecently assaulting another person, if that person is, or believes on reasonable grounds that he or she is, married to that other person.

(4) A woman who is a mentally incapacitated person cannot in law give any consent which would prevent an act being an assault for the purposes of this section, but a person is only to be treated as guilty of indecently assaulting a mentally incapacitated person by reason of that incapacity to consent, if that person knew or had reason to suspect her to be a mentally incapacitated person.





Meaning of Mentally Incapaciatated Person:





s.117

"mentally incapacitated person" means a mentally disordered person or a mentally handicapped person (within the meaning of the Mental Health Ordinance (Cap 136)) whose mental disorder or mental handicap, as the case may be, is of such a nature or degree that that person is incapable of living an independent life or guarding himself against serious exploitation, or will be so incapable when of an age to do so.
· s.123 CO

A man who has unlawful sexual intercourse with a girl under the age of 13 shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for life.
· s.124 CO

(1) Subject to subsection (2), a man who has unlawful sexual intercourse with a girl under the age of 16 shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 5 years.

· s.125 CO

(1) Subject to subsection (2), a man who has unlawful sexual intercourse with a woman who is a mentally incapacitated person shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) A man is not guilty of an offence under this section because he has unlawful sexual intercourse with a woman if he does not know and has no reason to suspect her to be a mentally incapacitated person.
· s.146 CO

(1) Subject to subsection (3), a person who commits an act of gross indecency with or towards a child under the age of 16, or who incites a child under the age of 16 to commit such an act with or towards him or her or another, shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) It shall not be a defence to a charge under this section to prove that the child consented to the act of gross indecency.

(3) A person who commits an act of gross indecency with or towards a child or who incites a child to commit such an act with or towards him or her is not guilty of an offence under this section if that person is, or believes on reasonable grounds that he or she is, married to the child.
· s.148 CO

(1) A person who, without lawful authority or excuse, in any public place or in view of the public indecently exposes any part of his body shall be guilty of an offence and shall be liable on conviction to a fine of $1000 and to imprisonment for 6 months.

(2) A person under the age of 12 shall not be guilty of an offence under subsection (1) by reason only of his bathing unclothed.





-
incest






s.47-49 CO





s.47





1) 
Any man who has sexual intercourse with a woman, who is to his knowledge his granddaughter, daughter, sister or mother, shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 14 years:






Provided that if, on an indictment for any such offence, it is alleged in the indictment and proved- 

(a) that the woman is under the age of 16 years but is of or above the age of 13 years, he shall be liable to imprisonment for 20 years;

(b) that the woman is under the age of 13 years, the same punishment may be imposed as may be imposed under section 123.





(2) 
It is immaterial that the sexual intercourse was had with the consent of the woman.





s.48

Any woman of or above the age of 16 years who with consent permits her grandfather, father, brother or son to have sexual intercourse with her (knowing him to be her grandfather, father, brother or son, as the case may be) shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 14 years.





s.49

(1) In this Part, "brother" and "sister" respectively include half-brother and half-sister, and the provisions of this Part shall apply whether the relationship between the person charged with an offence under this Part and the person with whom the offence is alleged to have been committed is or is not traced through lawful wedlock.

(2) The use in any provision of this Part of the word "man" without the addition of the word "boy" shall not prevent the provision applying to any person to whom it would have applied if both words had been used, and similarly with the words "woman" and "girl".



-
Loitering





s.160

(1) A person who loiters in a public place or in the common parts of any building with intent to commit an arrestable offence commits an offence and is liable to a fine of $10000 and to imprisonment for 6 months.

(2) Any person who loiters in a public place or in the common parts of any building and in any way wilfully obstructs any person using that place or the common parts of that building, shall be guilty of an offence and shall be liable on conviction to imprisonment for 6 months.

(3) If any person loiters in a public place or in the common parts of any building and his presence
there, either alone or with others, causes any person reasonably to be concerned for his safety or well-being, he shall be guilty of an offence and shall be liable on conviction to imprisonment for 2 years.

(4) In this section "common parts" (公用部分) , in relation to a building, means-

(a) any entrance hall, lobby, passageway, corridor, staircase, landing, rooftop, lift or escalator;

(b) any cellar, toilet, water closet, wash house, bath-house or kitchen which is in common use by the occupiers of the building;





(c) any compound, garage, carpark, car port or lane.



d.
Child neglect

· s.27 Offences Against the Person Ordinance (Cap.212)

(1) If any person over the age of 16 years who has the custody, charge or care of any child or young person under that age wilfully assaults, ill-treats, neglects, abandons or exposes such child or young person or causes or procures such child or young person to be assaulted, ill-treated, neglected, abandoned or exposed in a manner likely to cause such child or young person unnecessary suffering or injury to his health (including injury to or loss of sight, or hearing, or limb, or organ of the body, or any mental derangement) such person shall be guilty of an offence and shall be liable-

(a) on conviction on indictment to imprisonment for 10 years; or 

(b) on summary conviction to imprisonment for 3 years,

and for the purposes of this section a parent or other person over the age of 16 having the custody, charge or care of a child or young person under that age shall be deemed to have neglected him in a manner likely to cause injury to his health if he fails to provide adequate food, clothing or lodging for the child or young person, or if, being unable otherwise to provide such food, clothing or lodging, he knowingly and wilfully fails to take steps to procure the same to be provided by some authority, society or institution which undertakes to make such provision for necessitous children or young persons.

(2) A person may be convicted of an offence under this section, either on indictment or by a court of summary jurisdiction, notwithstanding that actual suffering or injury to health or the likelihood of such suffering or injury to health was obviated by the action of another person.

(3) A person may be convicted of an offence under this section, either on indictment or by a court of  summary jurisdiction, notwithstanding the death of the child or young person in respect of whom the offence is committed.



e.
Child prostitution





-
s.135 CO

(1) A person who causes or encourages the prostitution of or an unlawful sexual act with a girl or boy under the age of 16 for whom that person is responsible shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.

(2) Where a girl or boy is a prostitute or has done an unlawful sexual act, a person shall be deemed for the purposes of this section to have caused or encouraged the same if that person knowingly allowed the girl or boy to consort with, or to enter or continue in the employment of, any prostitute or person of known immoral character.

(3) Subject to subsection (4), the persons who for the purposes of this section are to be treated as responsible for a girl or boy are-

(a) any person who is her or his parent or legal guardian;

(b) any person who has actual possession or control of her or him, or to whose charge she or he has been committed by her or his parent or legal guardian or by a person having the custody of her or him; and

(c) any other person who has the custody, charge or care of her or him.






