HKBU Law and Society

Introduction to Hong Kong Legal System, Basic Law and Bill of Rights

A.
The nature of law and the legal system

i) Legal system of Hong Kong = Common Law Legal System

ii)
Criminal Law 刑事法
-
society (prosecution) vs. individual (defendant) 

- 
defendant presumed innocent until proven guilty

-
burden of proof: prosecution (government) to prove the guilt of the defendant beyond reasonable doubt 


-
punitive, e.g. fine, imprisonment

iii)
Civil Law 民事法

· Individual vs. individual (natural person or legal person)

· Burden of proof: balance of probabilities

· Compensatory: damages

ii)
Hierarchical order of the authorities of the different sources of law (in descending order).


1. The Basic Law

-
as the constitution, the Basic Law enjoys the highest authority

2. Local legislation

a) ordinance (primary legislation)

b) regulations, rules, by-laws (subsidiary legislation)
 

· in a common law legal system, laws made by the parliament (the Legislative Council in the context of Hong Kong) have a higher status than case law decided by judges

· in case of conflict between two ordinances or two subsidiary legislation, the principle in a common law legal system is the latter in time prevails

3. Case law

a)
equity

-
developed to remedy injustices caused by the rigidity of the common law

-
emphasises substance 

b) common law

-
earliest law in England

-
emphasises formality

Illustration:

Wong Chim Ying v Cheng Kam Wing [1990] 2 HKLR 111

Facts: Matrimonial home bought in name of wife with money provided by husband. Property sold by wife without husband's knowledge and wife left Hong Kong with the money. The issue is whether husband has interest in the property.

Held:

Legal interest (name for the interest recognized by common law) vested in the wife, as the ownership (as in the title deed) was registered in her name and thus common law - which stresses formality - recognizes the wife as the ‘legal owner’.  

Equitable interest (interest recognized by equity) vested in the husband, as the purchase money was paid by the husband and thus equity – which emphasizes substance – recognizes the husband as the ‘equitable owner’.

The equitable interest of the husband prevails over (which means, in this context, ‘is better than’) the wife’s legal interest.

Illustration of a conflict between an ordinance and the Basic Law: Right of Abode

Art 22, Basic Law:

…For entry into the Hong Kong Special Administrative Region, people from other parts of China must apply for approval. Among them, the number of persons who enter the Region for the purpose of settlement shall be determined by the competent authorities of the Central People's Government after consulting the government of the Region.

Art 24, Basic Law: 

Residents of the Hong Kong Special Administrative Region ("Hong Kong residents") shall include permanent residents and non-permanent residents. The permanent residents of the Hong Kong Special Administrative Region shall be:

(1) Chinese citizens born in Hong Kong before or after the establishment of the Hong Kong Special Administrative Region;

(2) Chinese citizens who have ordinarily resided in Hong Kong for a continuous period of not less than seven years before or after the establishment of the Hong Kong Special Administrative Region;

(3) Persons of Chinese nationality born outside Hong Kong of those residents listed in categories (1) and (2)…

s.4 Immigration (Amendment) (No.2) Ordinance 1997:

A person who is within one of the following categories is a permanent resident of the Hong Kong Special Administrative Region-

(a) A Chinese citizen born in Hong Kong before or after the establishment of the Hong Kong Special Administrative Region if his father or mother was settled or had the right of abode in Hong Kong at the time of the birth of the person or at any later time.

(b) A Chinese citizen who has ordinarily resided in Hong Kong for a continuous period of not less than 7 years before or after the establishment of the Hong Kong Special Administrative Region.

(c) A person of Chinese nationality born outside Hong Kong to a parent who is a permanent resident of the Hong Kong Special Administrative Region in category (a) or (b) if the parent had the right of abode in Hong Kong at the time of the birth of the person.

2.
Hong Kong Judiciary

a) Standing Committee of the National People’s Congress (?)

Art. 158, Basic Law:

The power of interpretation of this Law shall be vested in the Standing Committee of the National People's Congress. 

The Standing Committee of the National People's Congress shall authorize the courts of the Hong Kong Special Administrative Region to interpret on their own, in adjudicating cases, the provisions of this Law which are within the limits of the autonomy of the Region. 

The courts of the Hong Kong Special Administrative Region may also interpret other provisions of this Law in adjudicating cases. However, if the courts of the Region, in adjudicating cases, need to interpret the provisions of this Law concerning affairs which are the responsibility of the Central People's Government, or concerning the relationship between the Central

Authorities and the Region, and if such interpretation will affect the judgments on the cases, the courts of the Region shall, before making their final judgments which are not appealable, seek an interpretation of the relevant provisions from the Standing Committee of the National People's Congress through the Court of Final Appeal of the Region. When the Standing Committee makes an interpretation of the provisions concerned, the courts of the Region, in applying those provisions, shall follow the interpretation of the Standing Committee. However, judgments previously rendered shall not be affected.

The Standing Committee of the National People's Congress shall consult its Committee for the Basic Law of the Hong Kong Special Administrative Region before giving an interpretation of this Law.

b) Court of Final Appeal

c) Court of Appeal

d) Court of First Instance  原訟法庭


- 
no upper or lower limit in its civil or criminal jurisdiction  司法管轄權

-
jury  陪審團 trial for all criminal cases 

e)
District Court 區域法院



- civil: $1,000,000



- criminal: 7 years

f)
Magistracy 裁判法院

- only criminal: generally 2 years imprisonment and/or $100,000 fine

g)
Small Claims Tribunal小額錢債審裁處



- civil: $50,000

Decisions of higher courts are binding on lower courts on the principle of stare decisis. 

Human rights, Bill of Rights and the Basic Law

Since Bill of Rights is only an ordinance (Cap.484) http://www.justice.gov.hk/blis.nsf/CurEngOrd?OpenView&Start=383&Count=25&Expand=383.1#383.1 and there is similar human rights protection in Article 39, Basic Law, the importance of the Bill of Rights has receded and replaced by the Basic Law.

Article 39, Basic Law:

The provisions of the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and international labour conventions as applied to Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative Region.

The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law. Such restrictions shall not contravene the provisions of the preceding paragraph of this Article.
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