6
7

City University of Hong Kong

School of Law

LW2940 Law and Hong Kong Society

Lucy in the Sky with Diamonds: Drugs

I. The Law

All sections below are from Dangerous Drugs Ordinance (Cap. 134, Laws of Hong Kong)

a. Consumption

s.8(1)(b)

b. Possession

s.8(1)(a)

c. Trafficking

s.4

1. Charges under s.8(1)(b) are seldom, if ever, brought because: a) if users are caught red-handed, s.8(1)(a) is usually the preferred charge; b) if not caught red-handed, it is virtually impossible to prove consumption, as the date and time of consumption (the essence of the offence is consumption not addiction or being an addict) is very difficult to prove, unless the accused confesses.

2. If the amount possessed does not exceed 10 grams, then possession under s.8(1)(a) will be charged.  If the amount exceeds 20 grams, trafficking under s.4(1)(a) will be charged.  For amounts between 10 to 20 grams, charges will depend on the facts, e.g. the packaging of the drugs or the presence of packaging equipment.

d. Supplying

s.5(1)

e. Manufacturing

s.6

f. Cultivation

s.9

g. Keeping or managing a divan

s.35

h. Possession of drug-taking equipment

s.36

· A stringent enforcement of s.36 will make it very difficult for drug addicts to obtain or keep in possession syringes for injection purpose, and needle-sharing poses great threat of Hepatitis and HIV infection.  In some countries, needles are distributed freely to curb the spread of these diseases amongst addicts.

II. Criminalization vs. Decriminalization (or Legalization)

a. Basic issues

One thing that we must bear in mind is the consumption of drugs will not cause direct harm to others (though it may be argued the user is the victim her/himself), thus a victimless crime.  When we talk about whether drugs should be decriminalized, it is important that it is clarified the kind of drugs that is at issue.  Generally speaking, marijuana, because of its special place in the student movements and peace movements in the 60’s and 70’s, is the one that is most pushed for decriminalization.  In the Netherlands it is de facto legal to smoke marijuana; in the USA one study showed that 1/5 of the population had tried marijuana before; in fact, Bill Clinton admitted in his presidential campaign that he once took a puff of a marijuana cigarette though without inhaling it into the lung!   

b. Paternalism
Paternalism refers to the belief that the state/law may pose limitation on the freedom of an individual for a) protecting that individual (not others) from harms by oneself or b) enhancing benefit to her/him.

1.
Soft paternalism (Husak 1993: 130-138)

This view sees it right to intervene when what seems to be an autonomous decision is actually non-voluntary.  There are two scenarios in which a seemingly autonomous decision is non-voluntary:

i) the user mistakenly believes that the use of the drug does not cause harm to him/herself; 

ii) due to a loss in the full use of her/his faculty of reasoning, the user indicates that she/he actually intends to harm him/herself.

Pro-decriminalization camp responds that a better education of the effect of drugs would solve the problem of the 1st scenario.  

The problem posed in the 2nd scenario is more difficult to deal with, but such a problem is related more to hard drugs and not soft drugs.  Indeed, the legal drug – alcohol – poses equal, if not greater, threat to the brain (faculty of reasoning).  Moreover, some argue a distinction can be drawn between use and abuse of drugs, and use will not cause the 2nd scenario problem (Winick 1993).  This may be particularly true for drugs with a lesser risk of addiction (e.g. marijuana, LSD).

2. Hard paternalism (Husak 1993: 138-141)

Hard paternalism justifies intervention even in cases where one understands the risk of the drug and has no desire to harm oneself, but still chooses to take drugs.  It maintains that such a decision of taking drugs is incompatible with the more permanent, stable, and central projects as acknowledged by the users themselves.  It is said that “our lives do not always display the cohesion and maturity of purpose that exemplifies the liberal ideal of individuality, but instead manifest a carelessness, unreflectiveness, shortsightedness, or foolishness that … represents a departure from some of our more permanent and central commitments and dispositions.”

Hard paternalism is criticized for it threatens to undermine personal integrity, the very value it seeks to protect.  It also is inevitably extremely difficult, if ever possible, to determine for others what their long term goals are.
c.
Liberalism and the harm principle (Husak 1992: 162-178)

Central to liberalism is its concern for one’s autonomy and liberty.  Since, the result of criminalization is offenders would be deprived of her/his liberty (by imprisonment), they do not agree that it can be justified by the utilitarian’s account of maximization of utility. 

They rather think only conduct that causes harm to others should be criminalized.  Harm can be direct, such as rape, murder, theft, in which others’ rights are clearly infringed, or indirect.  What constitutes indirect harm is more controversial.  
According to Husak (1992: 162-178), a criminal harm (no matter direct or indirect) is an infringement of a right, that is public and social in nature.  And, this infringement is destructive of the public and social trust
, which cannot be effectively compensated by money damages.  

d.
Communitarianism (Husak 1992: 212-221)
Contrary to liberalism’s emphasis on liberty, communitarians stress the importance of community.  They see an individual as part of the community that she/he is in.  And it is impossible for one to be detached (shed the cultural baggage, to use their words) from the community totally.  Therefore, there can be discerned the “common good”, which is beneficial to both the community and the individual.  It is justifiable to pass law to protect the “way of life” or the social value that supports this common good. (They do not use the term morality, but it can be argued that social value is something similar to morality.)

Accordingly, the law is justified in prohibiting the use of drugs against the wills of users, as use of drugs poses threats to our “way of life” or social value.   This prohibition may not seem to be a good to the individual in the first place.  But as he/she is a member of the community, it will be apparent in the course of time that what is good to the community will also be good to her/him.

e. Cost and Benefit
1. Libertarian economics

Block (1994: 199-202) maintains that a free market of drugs will maximize wealth in the ex ante (i.e. before it is actually used) sense as the parties in the exchange will both be better off for they exchange something for a value more than they put on it themselves.  E.g. you value your own marijuana at $4 and now you sell it to another for $6 who values it at $7, the overall wealth is thus maximized from $10 to $13.

Steinbock (1994) counters Block’s argument that what matters is not the economics in the ex ante sense, but that in the ex post sense (that is after it is bought or consumed), and, consequently, wealth may not be maximized as thought.

2.
Utilitarianism (Husak 1992: 147-162)

Utilitarians are concerned with the maximization of utility (happiness, pleasure, well-being, etc.) in our society.  They generally agree that when the disutility (in the form of cost) is greater than the utility (in the form of benefit), it is justifiable for the law to prohibit the use of drugs.  
It should be noted that utilitarianism might look similar to libertarianism in the first instance, as utilitarians take the maximization of utility as their major concern, while libertarians talk about maximization of wealth.  But they are indeed very different.  For some utilitarians, the state and, thus, the law have an active role to play in achieving maximization of utility.  But, for libertarians, the answer lies in the free market and not the government, as, they think, only through the market can wealth maximization be achieved.
3.
Interest of the nation

This is a particularly strong reason for ex-colonies or countries plagued by drug problems in the past during the colonial era to oppose drugs.  China and Hong Kong are good examples. 

f.
Pragmatic considerations

Other than the more philosophical perspectives, there are pragmatic considerations on the issue.  E.g. drugs just cannot be rid of no matter how much is spent on it vs. a harder drug policy with more resources will win the battle against drugs; all drugs are addictive and self-control is impossible vs. some drugs are addictive but self-control is possible; numbers of people using drugs will not increase if decriminalized vs. will increase, etc.  Both sides have studies/evidence to support their claims.  Therefore, I think it is more fruitful to reflect on one’s philosophical premise on the issue than to argue the hard evidence.
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� “[T]he trust that people must be able to put in each other and in the institutions on which their welfare depends if they are to have the means for making or keeping for themselves satisfactory lives.” (John Kleing (1986) “Criminally Harming Others” Criminal Justice Ethics 5:3, 8 quoted in Husak 1992: 174.)
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